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ry important court decision was
ed down last year regarding your
lity concerning a trespasser. To
ie scene for the meaning of this
t decision, we present here some
tions that you may have to face in
operation and care of the golf

‘A strong and high wire fence pro-
your golfing area, but there is
ace where the wire has become
near the ground. A boy sees
me golf balls on the ground, so he
bs under the wire fence. As he
p the balls he is struck by a golf
in the eye and severely injured.
parents sue you. Are you liable?
ember, he is a trespasser.
> A woman is looking for a lava-
lory in a hurry. She sees some golf
yers entering your premises and
lows them. As she enters the club-
se, she trips and falls, breaking
r leg. She sues you. Are you liable?
member, she is a trespasser.
You have a special parking area
the cars of people who use the golf-
facilities. Three kids get into that
ea and start to play football. As one
for the ball, he bangs into a trash
ceptacle and cuts himself severely.
s parents sue you. Are you liable?
member, he is a trespasser.

. Harold Gluck holds a Ph.D from Ford-
ham University as well as a ].D. and ].S.D.
n the New York University School of
. He serves a number of police and
riff's departments as a consulting

COURT DECISION SAYS:

Trespassers
may
sue you

by Harold Gluck, Ph.D.

> This is the day of the great golf
tournament. Tickets are sold and the
proceeds go to a charity. A man gets in
without a ticket and wanders down to
your lake area. He slips, falls into the
water, and gashes his head. He sues
you. Are you liable? Remember he is a
trespasser.

> And now for this final one. Two
kids have been watching your golf
cars, wondering if they could run one
of them. During the evening, they
sneak into the area, get into one and
start it. It hits a tree and one boy is se-
verely injured. His parents sue you.

Are you liable? Againgremember, he
is a trespasser.

The decision

Before you try to answer these and
get a headache, let us look at the deci-
sion of the court: If a trespasser is in-
jured on your property, “responsible
foreseeability” may now measure
your liability. This was decided by the
New York State Court of Appeals, the
highest court in the Empire state on
June 17, 1976, in the case of Joseph
Scurti, as Administrator of the Goods,
Chattels & Credits of John ]. Scurti, de-
ceased appellant versus City of New
York, New York Connecting Railroad
Co., Long Island Railroad Co., et. al,
respondents. The implication of this
case will be felt in all of the sister
states. ,

The court concluded that the “lia-
bility of landowners to one injured on
their property should be governed not
by the ancient and antiquated distic-
tion between trespasser, licensees,
and invitees, decisive under the com-
mon law, but rather by the standards
applicable to negligence cases gener-
ally, i.e., the standard of reasonable
care under the circumstances where-
by foreseeability shall be a measure
of liability.”

In the Scurti case, a 14-year-old
boy entered a railroad yard through a
hole in a fence of an adjoining play-
ground maintained by the city. He
climbed to the top of a freight car on a
mainliner track and was electrocuted
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by a high-voltage wire.

In reviewing the common law of
the past, “at a time when landowners
were a dominant class and ownership
was considered akin to a sacred
right,” the court said, “the fact that the
plaintiff was a trespasser was of the
utmost importance. This attitude was
reflected in the law which, in its prac-
tical application, valued the rights and
privileges of ownership over the lives
and limbs of trespassers. . . . Thus, the
landowners were held to owe no duty
to trespasser other than the obligation
to refrain from willfully or wantonly
injuring him.”

Later, as the general theory of lia-
bility developed in response to a
heightened awareness of the value of
human life, new reasons were found
to justify the landowner’s immunity,
according to the New York Court. It
was held, for instance, that there was
little likelihood that one would enter
another’s property without permis-
sion and thus trespassing was not
predictable. It was also argued that a
landowner should be entitled to de-
velop his property in the most profit-
able way, and any requirement that
he alter the condition of his property
or curtail his activities in order to pro-
tect intruders would create unreason-
able burdens, inhibiting enjoyment or
profitable use of the land. Finally, it
was argued that one who enters with-
out permission, knowing that the prop-
erty was not prepared for him, as-
sumes the risk or is guilty of contrib-
utory negligence.

The Court of Appeals felt that this
was a ‘“‘harsh rule with harsh results.”
It realized that in today’s world, with
modern industrial complexes, the
owner has the right to use his prop-
erty and develop it for his profit and
enjoyment. That often means he must
conduct dangerous activities or per-
mit dangerous instruments on the
premises. However, under these cir-
cumstances, the court reasoned, he
must take reasonable measure to pre-
vent injury to those whose presence
on the property can be reasonably
foreseen. Whether the threat is posed
by a dangerous condition or a danger-
ous activity is of little significance, al-
though it may have some bearing on
the effort required to prevent injury.

It is important to note that the
elimination of “Immunity” conferred
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by prior law should not be an unrea-
sonable burden on the use of the prop-
erty, since all that is now required is
the exercise of rational care under the
circumstances. The owner can al-
ways show it would have been un-
duly burdensome to have done more.

But notice very carefully: The de-.

cision itself does not limit the situ-
ation to a child as a trespasser. It con-
cerns any kind of a trespasser. And
that means now you have to worry
about the adult trespasser.

The key word in the decision
which changes the law is just one
word: foreseeability. Is there a sort of
natural proclivity on the part of chil-
dren to explore? The answer is yes,
The kid will want to get onto that golf
course — permission or no permis-
sion — to see what it is all about.

In addition to visiting golf courses,
I have also visited golf driving ranges.
One would think that with a definite
limited area, security should be tight.
But with only one exception, security
was down to a minimum and often did
not exist. Not until somebody there
spotted a kid running after golf balls
and hitting them with a golf club he
had found at a vacant tee.

What you can do

You should have a detailed map of
your golf area. And also, have some
pictures taken. Put them together so
you have the map ,a\nd a pictorial
representation of your property. This
is your security aim in view of that
decision: to control those coming into
your golf area. Or if you want to work
it slightly differently — control those
coming onto your property. Here are
some other security tips:

1) You will need a daily check of
the condition of your fences. I came
across one fence area where it was
evident someone had done a bit of
burrowing so he could get onto the
property. This was fixed imme-
diately, and a watch was placed on the
area to see if anyone returned.

2) In such a case, you should re-
port it ot your police authorities,
whether it be to your local police de-
partment, the sheriff’s office, or to the
state troopers. Keep a record of all the
repairs made, and of the notifications
made to the police authorities.

3) You probably have a golf shop
and a golf pro for instructional pur-

poses on your property. People may
wish to make purchases and yet not
play that day. Also people may wish to
make appointments with the pro for a
future date for instruction. Under the
law, these people are invitees. Very
simple for an observant person to at-
tach himself to such people. You
should have somebody always check-
ing, but politely: “Is that person with
you?”

4) “How do I get to the club-
house?” is a question that may be fre-
quently asked. Nature of business
should be asked, and then the person
should be escorted to the clubhouse.

5) If a guard is used, he should be
given special training in regard to
what he must be on the alert for. Oth-
erwise it is a waste of money and you
get a false sense of security.

6) Spot checks should be made at
various — but not predictable — in-
tervals to see if there are trespassers
on the property.

7) You should have signs and other
types of notices to the effect that tres-
passers will be dealt with “according
to the law.” Notice, this doesn’t say
you will prosecute them. However,
you should keep some kind of a rec-
ord of the people you have ordered off
your golf property. If repeated, then
the authorities should be called in to
handle the matter. Just remember
this: You may have a kind heart and
want to do nothing about it. But if that
trespasser is hurt, that person will not
have a reciprocal kind heart. You will
be sued.

8) In addition to this new law, you
should bear in mind that if the tres-
passer injures one of the players on
the course, you may also have a law-
suit on your hands.

You will live with this decision. Its
big effect is that you will have to tight-
en control of those who come onto the
golf property. During the winter, do
people with sleds and skis use it with-
out your permission? If so, better start
thinking ahead of how to handle this
situation.

Finally, check over your liability
policy. You may have to increase the
face amount of your policy. Have
your attorney read the policy care-
fully. You want to be certain it covers
any and every situation — including a
lawsuit from a trespasser. O





