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Car Accident Suit Dismissed; 
Owner Didn't Control Vehicle 

By WILLIAM JABINE 

A golfer in the Kansas City area who 
was injured when the fork of the golf car 
in which he was riding collapsed, throw-
ing him over the front of the car, brought 
an action against the owner of the course 
who rented the 
car to him. His 
suit was based on 
the doctrine of 
res ipsa loquitor 
w h i c h requires 
that the accident 
must be caused 
by an agency or 
or instrumental-
ity within the ex- ^ AibW&S 
elusive control of the defendant, and that 
it must not be due to any voluntary action 
of the plaintiff. 

The defendant's first step was to move 
that the plaintiff's petition be made more 
definite and certain. When the motion 
was granted, the plaintiff's amended pe-
tition stated that the accident had oc-
curred on the first fairway within 500 
yards of the spot at which the golf car 
had been turned over to the plaintiff. The 
defendant thereupon moved that the peti-
tion be dismissed as it was admitted that 
the car had not been in the exclusive con-
trol of the defendant, but that the plaintiff 
himself had control of it when the fork 
broke. The trial court dismissed the action 
and the plaintiff appealed to the Kansas 
City (Missouri) court of appeals. 

The appeals court affirmed the action 
of the lower court on the grounds that 
the requirements of the res ipsa loquitor 
doctrine had not been met because the 
defendant had not had exclusive control 
of the car up to the moment of the acci-
dent. 

The Court said: "One of the necessary 
elements in a res ipsa loquitor case is that 
the thing causing the injury must be un-
der the control of the defendant at the 
time of the injury. Therefore, if plain-
tiff's first amended petition does not state 
facts which show that defendant had con-
trol or right of control at the time the in-
jury occurred, the doctrine of res ipsa 
loquitor will not apply. 

"Here, instead of the petition demon-
strating control on the part of the de-
fendant, it showed that control was ac-
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tually in the hands of the plaintiff at the 
time of the occurrence. The facts alleged 
are that the plaintiff rented the car and 
drove it from the place of delivery out 
onto the course. The casualty occurred 
within 500 yards of where the plaintiff 
obtained the car. Plaintiffs petition is 
silent as to how long he was in possession 
of said golf car but it is clear that he 
was driving it at the time the fork or 
shaft broke. 

Defendant's Negligence Is Issue 
"We quote the following from the May-

bach case, supra, (359 Mo. 446,222 S.W. 
2d 90) 'An essential element of the 
res ipsa loquitor doctrine is that proof 
of the occurrence and attendant circum-
stances shall point, prima facie, to negli-
gence on the part of the defendant. Such 
proof cannot, without further proof, point 
to the negligence of a defendant who is 
entirely out of control of the instrumental-
ity at the time it causes the injury. Such 
proof may tend to indicate negligence on 
the part of some one, but further proof is 
necessary to definitely fix the blame on 
the defendant by excluding causes for 
which he is not responsible.' 

Too firm a reliance on the duty of the 
golf car's owner to maintain it properly, 
and no attempt to prove that the golfer 
who hired the car was free from negli-
gence in operating it, resulted in the dis-
missal of the plaintiff's action. (Hutch-
ins v. Southview Golf Club Inc., 343 
S.W. 2d 223.) 

USGA Tournament Schedule 
June 

15-17 Open, Oakland Hills CC, Birmingham, 
Mich., $ 5 0 , 0 0 0 . 

29-July 1 Womens' Open, Baltusrol, Spring-
field, N. I . 

July 
10-15 Amateur Public Links, Rackham GC, De-

troit 

August 
2- 5 lunior Amateur, Cornell University GC, 

Ithaca, N. Y. 
14-18 Girls' lunior, Broadmoor GC, Seattle 
21 -26 Women's Amateur, Tacoma (Wash. ) 

C&GC. 

September 
1- 2 Walker Cup Matches, Seattle GC, (Men's 

amateur teams — Great Britain vs. United 
States). 

11-16 Amateur, Pebble Beach Course, Del 
Monte (Calif . ) G&CC. 

October 
2- 7 Senior Amateur, Southern Hills CC, Tul-

sa, Okla. 




