
I l l inois Court Rules 
Course Creek Is Not 
Att ract ive Nuisance 
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A nine-year old boy was drowned while 
swimming in a creek where it crossed the 
course of a club near Chicago. The boy's 

parents brought suit against the club claim-
ing that the creek was what is known in 
legal parlance as an "attractive nuis-
ance" and. as children were known to 
have played about the creek on the club's 
property before the drowning, the club 
was negligent because of its failure to 
keep children off the property. The com-
plaint also alleged that the club had 
dredged and widened the creek to form 
a pond, and that it was in full view of a 
highway and the adjacent forest preserve, 
thus adding to its allure for curious-minded 
children. 

At the trial a jury awarded a verdict 
of $5,000 to the plaintiffs. The club ap-
pealed to the Illinois appellate court. That 
court, after a thorough review of the 
evidence which showed that the boy who 
was drowned, and a companion, began 
their swimming venture in the forest pre-
serve and only later crossed over to the 
club's property, reversed the lower court. 
It ruled that the case should not have 
been allowed to go to the jurv but that 
a directed verdict in favor of the club 
should have been rendered. 

Pointing out that under Illinois deci-
sions, a body of water or watercourse is 
not deemed an attractive nuisance unless 
there are some extraordinary features espe-
cially attractive to children, the court held 
that such features did not exist on the 
club's portion of the stream despite the 
plaintiffs' contention that two culverts 
constituted additional attractions. The 
court also pointed out that there was no 
evidence to show that the club had 
dredged or widened the creek, as alleged, 
or that the creek where it flowed through 
the golf course was in full view from the 
highway and the forest preserve. In its 
opinion the court said, in part; 

"The stream in which the boy was 
drowned vvas an ordinary natural water-
course, There was nothing unusual, excep-
tional or peculiar about it. The water on 
defendant's property was the same as that 
which flowed through the forest preserve, 
when the boy and his companion first 
went swimming in the creek. It was just 
as attractive and dangerous as any other 
stream, but not more so. Removal of brush 
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and landscaping the area along the banks 
of the creek through the course made the 
water no more dangerous, and probably 
made the creek less attractive to swimmers 
in the nude than it was before the brush 
was removed, or as it ran through the 
preserve. Course and depth of the stream 
were created by nature, not by the defend-
ant, and depended upon the volume of 
subterranean and surface waters which 
accumulated on Salt Creek upstream from 
the course. Defendant had no control over 
the elements which produced the quantity 
of water flowing over its northern boun-
dary, had no right as against upper and 
lower riparian owners to interfere with the 
natural flow of the stream, and had done 
nothing (o change the natural course or 
depth of the creek. 

"To require riparian owners along all 
rivers and creeks flowing in and adjacent 
to Illinois to construct boy-proof fences or 
to employ guards to protect children and 
to restrain them from coming upon their 
lands adjacent to such streams would im-
pose upon such owners no slight expense 
but a most oppressive and unbearable bur-
den." 


