LEGAL CORNER

MANAGEMENT

Raining golf balls create real nuisance

By NANCY SMITH, J.D.

While one golf course neighbor
may enjoy the peace and beauty of
aserene fairway view, another may
find a daily barrage of golf balls
akin to an unwelcome hail storm.

Appellate courts have often
been asked to determine whether
acourse, by its very existence, is
anuisance. The conclusions vary.

Inone case, Anita Hellman and
Stanley Goldberg bought a
house next to the existing La
Cumbre Golf and Country Club

in Santa Barbara, Calif. They
complained the constant flow of
stray balls into their yard was a
hazard. They discovered five to
10 balls every week, collecting
about 1,300 over the years.
Even their automobiles were af-
fected. Ms. Hellman had to sell her
car for $1,000 less than its standard
value because of golf-ball dents. On
several occasions, balls nearly hit
Hellman and Goldberg. They were
afraid of inviting guests during day-
light hours. They did not use their

swimming pool for fear a ball would
strike them. They sued the club to
forceitto alter fairways and stopthe
nuisance.

At trial, an expert for the
homeowners said changing tee
locations on the 10th hole would
correctthe problem. The course’s
expert witness countered the 10th
teewas thefacility’s “signature” tee.
Changing it would alter par, affect-
ing the course’s appeal and ulti-
mately membershipvalues, he said.

Significantly, there was testi-

mony the course had essentially
been the same since opening in
1959, long before Hellman and
Goldberg purchased their home.
They were the firsthomeowners
to complain.

The trial court ruled against the
pair, finding they failed to estab-
lish the constant supply of errant
golf balls constituted a nuisance.
They appealed, unsuccessfully.

California statutes define nui-
sance as “anything which is inju-
rious to health, or is indecent or
offensive to the senses, or an
obstruction to the free use of
property, so as to interfere with
the comfortable enjoyment of life

Did You Know You Have
Four More Reasons
To Use TERRANEB SP?

You know all about the four major turf diseases and how they can destroy all
of your hard work in a matter of days. You know about Pythium. How it attacks
all cool season turfgrass and grass seedlings. You know how Gray Snow Mold
develops under snow cover, attacks foliage and infects deep into the crown
area, completely destroying the grass plant. You know about Sclerotium or
Southern Blight. How the fungus spreads from soil and debris to attack
annual bluegrass during hot, humid weather. And, you know about Brown
Patch, the most common of turf diseases, and how it can destroy a stand of
bentgrass within a few days. These common turf destroyers are well known
to everyone involved in turf care management.

And, by now, you probably also know about TERRANEB SP Turf Fungicide.
How it’s fast acting formula works systemically, through the root system, to
stop all four of the major turf diseases in their tracks. You know that one
application of TERRANEB SP can last up to two to three weeks to stop the
spreading and return of all “Big Four” turf diseases while other, contact type,
fungicides give you only 24 hour relief.

But, did you know that we've developed TERRANEB SP Turf Fungicide
with another four in mind. The foursome that play your course, walk your
fairways, divot your tees, and scuff your greens all day long. TERRANEB SP
does more than give them the best looking surface possible. It’s low toxic,
biodegradable formula allows you to apply TERRANEB SP in the evening
and have your course ready for 6:30 A.M. tee off.

So be prepared for the “Big Four” in turf diseases and your first four of the day
with Time-Tested TERRANEB SP Turf Fungicide.
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or property.” Whether a private
nuisance exists depends upon
the circumstances, including an
examination of the “unreason-
ableness” of the conduct.

Inreviewing the trial, the court
of appeal held it was necessary
to weigh the harm suffered by
property owners against the util-
ity of playing golf. The fact golf
had been the same before and
after the couple purchased the
house influenced the court. “Ap-
pellants came to the property
with knowledge that it was next
to a golf course, which put them
on at least constructive notice
that golfballs would be landing on
their property,” the court wrote.

The same court came to a dif-
ferent conclusion, however, in Si-
erra Screw Products v. Azusa
Greens, Inc. In this case, the court
found that even though offices and
parking facilities were built next
to an existing course, errant balls
were still a nuisance.

The City of Azusa is the long-
time owner and operator of Azusa
Greens Golf Course. In 1969 it
sold neighboring vacant land to
adeveloper, who built offices and
parking facilities. The developer
brought the suit to force the
course to correct the problem of
balls showering the parking lot.
Balls struck several employees of
the neighboring businesses, dam-
aged cars and broke widows.

Theland-sale contractincluded
safeguards against errant balls.
Buyer and seller agreed if a prob-
lemarose, treesand afence would
be installed as a barrier. At the
buyer’s request, the city con-
structed 800 feet of fencing, some
as high as 30 feet. But the fencing
did not block all the balls.

The trial court ruled against the
course, finding the balls still con-
stituted a nuisance. The course
appealed, but lost again at the ap-
pellate level. The course argued it
couldn’t be considered anuisance
if it was lawfully operating in a
properly zoned location, relying
on a state statue to that effect. But
the court noted the law requires
even a lawfully zoned business to
operate in a safe manner. If any
company uses “unnecessary and
injurious methods” in conducting
its business, the business can be
considered a nuisance. If a better,
more efficient method of doing
business is available at a reason-
able cost that reduces the danger,
then it must be used to stop the
nuisance, the court ruled.

The court of appeal endorsed
the lower court finding: “intru-
sion of golf balls onto plaintiffs’
property from the third and fourth
fairways is permitted by the inad-
equacy of the fencing along the
third and fourth fairways.’

The court required the Azusa
golf course to take whatever
steps were necessary to redesign
the course to stop the nuisance.

Nancy Smith, ].D., is an attorney
practicing in Pasadena, Calif. Her
“Legal Corner” feature will appear
in these pages on a regular basis. You
may call her with story suggestions/
queries at 818-585-9907.
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