
LEGAL CORNER 

On release forms, 
don't overstep 
your legal bounds 
By N A N C Y S M I T H 

Owners of sports facilities are often 
relieved to learn that the signature on 
a release form can insulate them from 
liability when a sports participant is 
injured. But an Oregon facility recently 
learned the hard way that seeking too 
much protection in a release can re-
sult in getting no protection at all. 

A federal appellate court recently 
held that an Oregon sports resort may 
as well have had no release form signed 
because the one it used was so all-
encompassing that it stepped beyond 
legally acceptable bounds. The court 
threw out the entire release, even 
though some of its terms were appro-
priate. The resort will now face a trial 
against the injured sports participant, 
who suffered severe personal injuries. 

In the decision of Farina v. Mt. Bach-
elor. Inc.. the Ninth Circuit Court of 
Appeal ruled that the release form used 
by the ski resort was entirely invalid 
because it included a release for more 
than Oregon law permitted. 

The court provided two lessons for 
all owners of sporting facilities: (1) do 
not seek release from injuries caused 
by intentional or grossly negligent 
conduct; and (2) make sure release 
agreements have a provision that will 
allow valid releases to survive when 
portions of the agreement are found 
improper. 

Anthony Farina went to the Mt. 
Bachelor in Oregon to ski. When he 
purchased a season pass, he signed a 
form releasing the facility for liability. 
The release included a "Skiers' Re-
sponsibility Code" and warned of the 
inherent risks of personal injury asso-
ciated with downhill skiing. 

Farina released Mt. Bachelor from 
liability for personal injuries or death 
he might suffer in his use of the sports 
facility. The release included injuries 
that could occur not only from the 
ordinary negligence of the facility, but 
also from "any other theory of liabil-
ity." 

Farina suffered multiple fractures 
on March 31,1992, while skiing at Mt. 
Bachelor. In a lawsuit to recover for 
his injuries, Farina alleged that he ran 
into an unmarked boulder hidden be-
low the crest of a hill which obstructed 
his view as he approached on his skis. 

Under Oregon state law, the resort 
could ask skiers to sign a release for 
injuries cause by the resort's ordinary 
negligence. The court threw out this 
release, however, because it found that 
the term "any other theory of liability" 
would include release for intentional 
and grossly negligent conduct, in ad-
dition to ordinary negligence. 

Oregon law, like most all states, has 
a public policy against waiving rights 
for future injuries caused by inten-
tional or grossly negligent actions. An 
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Nancy Smith, J.D., is an attorney 
practicing in Pasadena, Calif. HerLe-
gal Corner" feature appears regularly 
in GCN. You may call her with story 
suggestions/queries at 818-585-9907. 
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GUEST COMMENTARY 
NEW TECHNOLOGY 

Introducing a temperature gauge to the controlled-release mix 
B y J O H N W A L T H E R 

As superintendents face pressures 
from the proliferation of competing 
courses as well as player demand for 
world-class turf, industry suppliers are 
providing technological advancements 
which are greatly helping to solve their 
problems. 

The result is higher quality turf in 
every climate, as well as better use of 
the often limited dollars in the average 
superintendent's budget. 

Perhaps the first major step in this 
direction was the introduction of 
polymer-coated urea technology. 
Although not perfect when developed 
some years ago, it did bring turf 
managers the advantage of "slow" or 
"controlled- release" fertility. 

Further development of this technol-
ogy virtually eliminated the environ-
mental factors which contribute to the 
release of nitrogen except one: tem-
perature. United Horticultural Supply 
has taken another step forward with its 
polymer-coated ESN nitrogen which 
responds to temperature changes and 
releases nutrients as they are needed 
by turf. 

It works like this: as temperatures 
cool and the nutrient demands of the 
turfgrass diminish, the ESN polymer 
coating responds by reacting to the 
temperature in the turf thatch and 
reducing the release of nitrogen. 

Conversely, as temperatures rise and 
plant growth is stimulated, ESN 
responds by increasing the release of 
nitrogen. 

Turfgrass performance is enhanced 
and wasteful nitrogen release is greatly 
reduced. 

While the production of temperature-
based controlled release nitrogen 
seems simple enough in concept, 
production of the product is compli-
cated and difficult to duplicate. 

The first step in the production 
process is to apply a micro-thin water-
permeable polymer membrane over a 
spherical, uniformly-sized urea granule. 

For ultimate success this membrane 
must completely encapsulate the urea 
granule and be free of holes and 
imperfections. 

The second step is the application of 
a water-dispersible, abrasion-resistant 
top coat. This surrounds the polymer-
coated granule and protects the 
underlying polymer from damage 
during handling, blending, transporta-
tion and application. 

Such protection is critical to the 
success of ESN performance since the 
release mechanism is based on the 
diffusion of nutrients which are dis-
solved and then dispersed through the 
polymer membrane. 

The protective top coat is water 
soluble and dissipates on contact with 
moisture, exposing the polymer-coated 
urea granule to the environment. The 
polymer coating is the only factor that 
controls the rate of water diffusion into 
the urea granule and the subsequent 
movement of the dissolved nitrogen 
through the membrane into the soil 
environment. 

John Walther is fertilizer product man-
ager at United Horticultural Products in 
Aurora, Ore. 
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phone 214-357-1320 | fax 214-357-5861 

O n c e again, FLOWTRONEX PSI offers a level of quality assurance 

unmatched in the industry. Underwriters Laboratories (UL), the most 

widely recognized independent testing service in the country, evaluated 

our Silent Storm pumping systems and found them to meet UL Standards 

for Safety. That's why the UL Mark of Safety is on every Silent Storm 

pump station, covering the ENTIRE pump station, from controls to 

conduit and skid to discharge manifold. It's just another example 

of how FLOWTRONEX PSI leads the way 

for the turfgrass industry. 

UHS believes temperature-controlled, 
polymer-coated urea is superior to 
other controlled-release nitrogen 
because the rate of release is unusually 
linear when compared to the up-front 
release which is normal with less-
advanced products. 

The linear release of ESN results in 
more even turf growth without the 
flushes or lack of adequate release 
associated with the older technology 
found in most controlled-release 
fertilizers. 

In addition to supplying "nutrients on 

demand," ESN has demonstrated the 
ability to maximize the overall health 
and color of the turf as well as reduce 
the frequency of mowing. 

Because the technology involved in 
the manufacturing process is so 
advanced, the temperature-controlled 
polymer coating can be engineered to 
control nitrogen release over a wide 
range of time intervals. 

This sophistication allows ESN to be 
produced in formulas which match the 
unique climatic conditions in various 
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Another First 
FROM FLOWTRONEX PSI 

INDUSTRY LEADERS IN 
QUALITY, SERVICE 
AND INNOVATION 

COMPLETE STATION UL LISTED 
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C A L E N D A R 
November 

4 — 6th Annual Rutgers Professional 
Golf Turf Management School and Alumni 
Awards Banquet in East Brunswick, N.J. 
Contact 908-828-6900. 

4-7 — Georgia GCSA Annual Meeting 
at Jekyll Island. Contact Karen White at 
706-769-4076. 

7-9 — Penn State Golf Turf Conference 
in State College, Pa. Contact Dr. Peter 
Landschoot at 814-863-3475. 

7-10 — Turf and Grounds Exposition in 
Rochester, N.Y. Contact 800-873-TURF. 

9 — Impact of Golf Business Symposium 
in Myrtle Beach, S. C. Contact the Univer-
sity of South Carolina Department of Sport 
Administration at 803-777-4960. 

9-10 — Golf Course Expo in Orlando, 
Fla. Contact Golf Course News Confer-
ence Group at 207-846-0600. 

9-11 — 1st International Hong Kong & 
China Golf Exhibition and Conference in 
Hong Kong. Contact Golf Media Group at 
(+61 9) 322 3222. 

12-14 — 16th Annual International 
Irrrigation Exposition and Technical Con-
ference in Phoenix. Contact 703-573-1913. 

13-16— 7th Annual West Virginia GCSA 
Turf Conference and Show in Morgantown. 
Contact David Tennant at 304-594-1541. 

14-16 — Midwest Regional Turf Foun-
dation Turfgrass and Ornamental Semi-
nar in Lafayette. Contact 317-494-8039. 

16-18 — Tree Care Industry Exposition 
'95 in Indianapolis. Contact National Ar-
borists Assn at 800-733-2622. 

21 — The Alliance for Environmental 
Concerns Annual Environmental Semi-
nar in Bedminster, N.J. Contact Ilona Gray 
at 201-595-7172. 

December 
4-7 — 26th Annual Georgia Turfgrass 

Conference and Trade Show in Atlanta. 
Contact 404-228-7300. 

5-7 — Kansas Turfgrass Conference at 
Kanssas Expocentre, Topeka. Contact Cliff 
Dipman at 913-539-4053. 

5-8 — Ohio Turfgrass Foundation Con-
ference and Show in Columbus, Ohio. Con-
tact 614-261-6750. 

6-8 — Minnesota Turf and Grounds 
Conference and Show in Minneapolis. 
Contact Scott Turtinen at 612-473-0557. 

6-8 — Rocky Mountain Regional Turf-
grass Conference and Trade Show in Den-
ver. Contact Julia Marie at 303-688-3440. 

12-14 — Georgia Turfgrass Conference 
and Show in Atlanta. Contact 404-975-4123. 

* For more information contact the 
GCSAA Education Office at 913-832-4430. 

Legal Corner 
Continued from page 13 

Oregon Supreme Court opinion had pre-
viously held that "agreements to exoner-
ate a party from liability or to limit the 
extent of the party's liability for tortious 
conduct are not favorites of the courts." 
The Oregon Supreme Court has held that 
such exculpatory clauses in release forms 
are valid only if they are limited to ordi-
nary negligence. 

Generally, state law prohibits any type 
of insurance or indemnification for inten-
tional acts. Otherwise, the principle holds, 
persons could plan an attach on a person 
and then purchase insurance, or get a 
release, that would protect them from 
responsibility for their intentional and 
wrongful conduct. 

The federal court of appeal had little 
difficulty concluding that the overreach-
ing release included the possibility of 
exonerating Mt. Bachelor from intentional 

Continued on next page 
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CIRCLE #150 

Exceptional Software... 

SCMS Superintendents 
Compliance / 
Management 
System 

"The Choice of Today's 
Grounds Managers 

CIRCLE #151 

4-
The Kirby Marker System 

800-925-4729 • 619-931-2624 

Golf Course Bridges! 
1-800-328-2047 Thousands in use. 

Built to last. 

CONTINENTAL 
: BRIDGE = = E E 

Route 5, Box 178, Alexandria, MN 56308 • (612) 852-7500 

Slow Play is Not Caused by Slow 
Golfers - If s a Management Decision. 

A poorly marked course slows 
play. Isn't it time you made 
the management decision that 
increases revenue and golfer 
satisfaction? 

From Equipment Tracking and Employee Training... 
To Compliance Reports and Chemical Records 

Free Demonstration Diskettes 
Call Toll Free (800) 472 8882 

Environmental Compliance Systems, Incorporated 
21 North Avenue Lake Forest IL 60045 

CIRCLE #152 

P R E C I S I O N T O O L P R O D U C T S C O . 
7836 Bethel Church Rd. • Saline. Ml 48176 

CIRCLE #153 

TRIMS Software International For More Information Call: 
3110 N. 19th Ave., Suite 190 (800) 608 - 7467 

Phoenix, A2 85015 (602)277-0067 

CIRCLE #154 CIRCLE #155 

m TRIMS for Windows 
The Worlds Most Popular Grounds Management Software is now 
available for Microsoft Windows. TRIMS for Windows features multi-
tasking, multi-user capability and on-screen report preview! 

TRIMS for Windows Includes: 
• Budgets & Expenses Tracking 
• Inventory & PO's 
• Personnel & Labor Activity 
• Equipment Maint. & WO's 
• Chemical & Fertilizer Records 
• Irrigation & Weather 
• Fuel Reporting 
• Event Scheduling 
• TRIMS DrawView for site plans 

^SS^Js 
@ - L O C ° Developed and introduced the first vinyl 
plastic interlocking panels for soil retention applications 
PANEL FEATURES: 

•Attractive appearance 
• Easy to install 
• Proven performance 

To find out more about C-LOC, call or write today: 

e t o c Retention Systems, Inc. 
P.O. Box 0283 • Utica, Ml 48318 
(810) 731-9511 • FAX (810) 731-9516 

ENGRAVED 
YARDAGE 
LABELS 
•Bright Colors •Fasteners included 
•Orders quickly shipped UPS Free Samples! 

165 

NEW ITEM* . ."THE SOLUTION" 
For Areas Without Sprinklers. 
Put Your Message Plus Yardage 
Anywhere: Hazard Points, 
Tees, Practice Ranges. 
Y A R D E D G E G O L F 
1 - 800 - 284 - 9273 

P.O. Box 13159 
Wichita, KS 67213 

Score a 

HOLE IN ONE 
with a 

Classified Display Ad 
like this one in 

GOLF COURSE MARKETPLACE 
For details, call Diana Costello-Lee today at 

(207) 846-0600 

CIRCLE #156 

POND & LAKE LINERS 
• Buy Direct from fabricator 20, 30, 40 mil 
PVC, Hypalon, HDPE, & VLDPE. 
• Custom fabricated panels of up to 25,000 
S.F. available. 
• Material Only, Material & Supervision, or 
Complete Installation service, 

1 - 8 0 0 - 5 2 4 - 8 6 7 2 
Colorado Lining Company, 1062 Singing Hills Road, 
Parker, CO 80134. 303-841-2022 Fax 303-841-5780 

H o v e r i n g T r i m m e r s 
3 NEW MODELS 

GCT12, GCT15, and GCT21 

Starting at $369.95 
Powerful engine, multidirectional cutting, 

lightweight, fast and easy to use, 
assembled in the USA 

1-800-345-1960 
FAX 305-973-8032 

PRECISION 
POMPANO BEACH, FL 

CIRCLE #157 CIRCLE #158 
GOLF COURSE NEWS 

NEW! 

L ^ / r r a ^ 
ON BARS WITH 

DURA-COAT® 

ACCU-GAGE is a precision 
tool for making highly 
accurate height-of-cut 
measurements on greens 
mowers or other precision 
mowers. 

AVAILABLE IN 15", 18", and 24" bars. 
ALSO AVAILABLE IN DIGITAL 

Our LIGHTWEIGHT and RIGID aluminum bars are now treated 
with DURA-COAT. DURA-COAT wears better than tool steel and 
enables us to offer this unique LIFETIME WARRANTY 
To order call 1-800-253-2112 or fax 1-313-429-3985. 



Golf Course Marketplace 
T o rese rve s p a c e in th is sec t i on , ca l l D i a n a Cos te l l o -Lee at 2 0 7 - 8 4 6 - 0 6 0 0 

ADVtRTIStRS' INDEX 

HARCO DUCTILE IRON 
FITTINGS FOR GOLF COURSE 

IRRIGATION SYSTEMS 
Sizes 2" through 12", all configurations 
including "knock-on" repair couplings 
High Strength, high corrosion 
resistance. 
The Harrington Corporation 

P.O. Box 10335 
Lynchburg, Va 24506 

804-845-7094 Fax 845-8562 
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PAVELEC BROTHERS 
GOLF COURSE CONSTRUCTION CO., INC. 

V New Construction 
V Renovation 

V Field Drainage Systems 

TONY PAVELEC 
(201) 667-1643 
EMIL PAVELEC 
(201) 939-6182 

98 Evergreen Ave. 
Nutley, NJ 07110 
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I Carlton Oaks Country Club, 

Our classic design, with a look that s tands the test of t ime. 

800/548-0054 (Outs ide CA) 
1 2 0 0 1 S H O E M A K E R A V E N U E , S A N T E F E S P R I N G S , C A 9 0 6 7 0 

3 1 0 / 9 4 4 - 0 7 0 1 • F A X 3 1 0 / 9 4 4 - 4 0 2 5 
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LIST RENTAL 
GOLF COURSE 
NEWS 

THE NEWSPAPER FOR THE GOLF COURSE INDUSTRY 

...offers you the opportunity to reach the 
decision makers at thousands of 

golf facilities with an exclusive mailing list. 
Call Diana Costello-Lee for details 

207-846-0600 

LESTER BUILDING SYSTEMS 
A Division of Butler Manufacturing Company 

1-800-826-4439 

Buildings For: 
•Club Houses • 

• Offices • Retail • 
• Cart & Equipment 

Storage« 

• Proven Performance 
• Warranted Satisfaction 

Pre-engineered wood 
frame buildings. 

Call Now For 
Free Information! 
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I n s i d e I n f o 
Get the jump on your competition by subscribing to the 
Golf Course News Development Letter 

This twice-monthly newsletter... 
• tracks golf course projects under consideration 

across the nation 
• is packed with news items detailing where and 

when projects will be undertaken, and by whom 
• is just $195 for a year's subscription 

For more information contact 
Editor Peter Blais at 207/846-0600 

^Joxmoít don±txuation do. 
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IRRIGATION SPECIALISTS 

P.O. BOX 559 
TEMECULA, CALIFORNIA 92593 

(909) 698-7270 

FAX (909) 698-6170 

STATE LIC. #267960 
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P. O. Box 806 
201 4 0 m ST. NE 

STEADFAST BRIDGES\ 

FORT PAYNE. AL 
35967 

"CROSSING THE NATION WITH 
BRIDGES YOU CAN DEPEND ON" 

ENGINEERED AND FABRICATED TO 
Frr YOUR GOLF COURSE NEEDS, 
FROM THE CONNECTOR (PICTURED) 
TO THE ORIENTAL "EDO" SERIES. 
PEDESTRIAN, GOLF CART AND 
VEHICULAR BRIDGES. SINGLE 
SPANS TO 2 0 0 FEET AVAILABLE. 

CALL TODAY FOR FREE BROCHURES 

1 - 8 0 0 - 7 4 9 - 7 5 1 5 LANCASTER COUNTRY CLUB, LANCASTER, PA 
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Serving the Golf Construction Industry Worldwide 

Drain Pipe 

Nyoplast Drains 

NDS Drains 

Geo text i les 

Lake & Pond 
Liners 

I 
& 

LANDSCAPE PRODUCTS 
1-800-21-EAGLE 

Eagle Interface for 
Silt

Flnscaefsety Greens Construction 
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Legal Corner 
Continued from previous page 
and grossly negligent conduct, in viola-
tion of public policy. In a somewhat tech-
nical but crucial aspect of the agreement, 
the court's decision to throw out the en-
tire release turned on common contract 
clause that was missing from this particu-
lar release agreement. 

Contracts often contain what attorneys 
refer to as a "severability" clause. Such a 
clause states that if one provision of the 
contract is determined to be invalid, it 
may be severed from the rest of the con-
tract. When the invalid portion is "sever-
able/' it does not contaminate the remain-
ing valid provisions of the contract. 

In such an instance, valid parts of the 
agreement will be enforced while invalid 
provisions will be "severe" and held un-
enforceable. The Mt. Bachelor release 
agreement did not contain a severability 
clause. Without such a provision in the 
release contract, the court of appeal held 
that the invalid portion of the release 
invalidated the entire contract. 

Although the opinion can only be used 
by lawyers to interpret Oregon law, the 
opinion sends a word of caution to sports 
facilities everywhere. The decision is per-
suasive in other states because the basic 
principles are common to other jurisdic-
tions. A brief review of existing release 
forms to assure they are not overreach-
ing and contain the appropriate 
"severability" clause could avoid costly 
and time-consuming jury trial in the fu-
ture. 
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Quality with a Twist 
A twist of our easy off 
lid gives you quick 
access to Pinhigh's 
quality reel sharp-
ening compound. 

inhiqh 
wpj^ninq compound 

pin 
reel ¿harprfninq compound 

Call 1 (800) 422-4748 




