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Wills, Trusts and
Powers of Attorney:

An Overview
This article is to provide you with a brief summary regarding the use and/or need for wills) living trusts)
living wills) property powers of attorney and healthcare powers of attorney.

Why does one need a will and
what purpose does it serve? A will
provides direction to your executor
and the probate court as to how to
dispose of your assets and provide for
your minor or disabled adult children
upon your death. If you do not have
a will, all of your assets will be trans-
ferred to your heirs pursuant to
statute. Illinois has a statutory testa-
mentary scheme for individuals who
die intestate, or without a will. Also,
if you have minor children, you may
provide for their physical and emo-
tional care in your will, instead of
granting this power to the probate
court pursuant to state law. Please
keep in mind that a will does not
avoid probate but only gives instruc-
tion to your executor and the probate
court as to how you want the court to
dispose of your assets and provide for
your minor or disabled adult chil-
dren. Also, certain assets may not pass
through your will, so it is very impor-
tant that you review and give
consideration to how assets are titled
or owned and to the beneficiaries on
your accounts and insurance policies.
For example, real estate owned in
joint tenancy or tenancy by the
entireties does not pass through your
will but goes directly to the survivor,
or a 401(k) plan with a beneficiary
goes directly to the beneficiary.

A living will provides direction
to your healthcare providers that you
do not want death-delaying medical
procedures used to artificially prolong
your life. It also lets your family know
your wishes, taking away any painful
decision they might otherwise have to
make during a very difficult time and
resolving any possible conflict among
family members over this issue. Your

physician must determine that your
condition is incurable and irre-
versible, that death is imminent
except for death-delaying procedures,
and that you are unable to make your
own healthcare decisions. He or she
must then record such determination
in your medical record before further
action is taken.

Living trusts function very
much like a will because they allow
you to dispose of your assets and pro-
vide for minors and disabled adults
after your death. A living trust is a

separate legal entity that holds title to
the assets you choose to convey into
it. As the trustee, you continue to
control the assets and enjoy the use of
and income from the assets as if you
continued to own them outright.
Also, you may revoke the living trust
at any time during your lifetime and
convey some or all of the assets in the
trust out of the trust at any time
before your death. The main advan-
tage of a living trust is that upon your
death it causes the immediate transfer

(continued on page 31)
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of ownership of your assets to your
heirs pursuant to the testamentary
scheme set forth in the trust agree-
ment. This avoids the delay and
expense of probate. Illinois law
requires that a probate estate remain
open for six months to allow for the
filing of claims against the estate.
Your heirs will not receive their share
of your estate until this time passes
and the probate process is completed.
Also, probate requires an attorney, fil-
ing fees, publication fees and possibly
a bond. Such expenses, especially
legal fees if an heir contests the estate,
can deplete the assets of the estate,
reducing your heirs' share. Also, a
probate estate is a matter of public
record. Anyone can go to the clerk of
court's offIce and review the court
file, whereas a living trust is private
and not subject to public disclosure.

There are disadvantages to liv-
ing trusts. Living trusts are more
expensive to set up and maintain than
a will. Legal fees to draft a living trust
are more than to draft a will and may
be as much as the legal fees required
in probating a smaller estate. Probate
may not be a negative thing, depend-

ing on the size and nature of your
estate and the location of your assets.
Also, transferring your assets into the
trust may be time-consuming and
expensive. Real estate transferred into
the trust requires a deed conveying
the real estate into the trust and then
recording the deed with the county
recorder's office. Further, you may
still need a will in the event you have
assets that are not conveyed into the
trust, such as a lottery winning, the
shock of which causes your untimely
demise.

Healthcare and property
powers of attorney are similar in
nature in that you designate an agent
to make decisions for you and take
care of your affairs if you are unable
to do so. This situation may be per-
manent or temporary and the time
period for this appointment may be
for the rest of your life or for a shorter
period of time, such as when you are
going in for surgery from which you
fully expect to recover but which may
render you temporarily unable to
make your own decisions regarding
your health and or business affairs.
The agent you appoint should be

someone you trust implicitly because
of the full authority you are granting
them. The agent appointed in the
healthcare power of attorney may
make decisions regarding elective and
necessary medical procedures and
sign any documents required by your
medical providers on your behalf.
The agent appointed in the property
power of attorney, unless specifically
limited to certain transactions, will
have full authority to conduct all of
your business affairs, including buy-
ing or selling assets.

Please note that estate tax plan-
ning issues have not been addressed.
For estate tax advice, please contact
an estate planning professional. Also,
if you wish further explanation as to
how any of the above might affect
your unique situation, please contact
an attorney who practices in this area
of the law and is therefore knowl-
edgeable on these issues.
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