Making a CLAIM

Industria] Tribunals were first
created in 1973 and over the
years their jurisdiction and corre-
sponding workload has mush-
roomed so that today there are
many different types of claims that
can be brought before Tribunals.
The most common being claims
for unfair dismissal.

Industrial Tribunals have always
tried very hard to be accessible to
anyone who feels that they have a
genuine grievance, the service is
absolutely free and indeed
claimants and witnesses can
recover expense for travelling to
and attending at Tribunal hear-
ings. Although it is becoming
increasingly common for one or
either parties to be represented
either by a lawyer or some other
skilled representative there is
absolutely no requirement for this
to happen - there are very few
procedural formalities to be fol-
lowed and it is the duty of the Tri-
bunal staff and of the Tribunal
chairman to guide unrepresented
parties through the procedure
both before and during the hear-
ing.

Tribunals also try to avoid
becoming unnecessarily legalistic
despite the horrendously complex
nature of modern employment
law. To ensure that common sense
continues to be applied in addition
to a legally qualified Chairman the
Tribunal consists of two other lay
members, one of whom is nomi-
nated by the TUC and the other by
the CBI. The lay members usually
have extensive industrial experi-
ence and they have an equal say to
that of the Chairman.

Although there have been recent
plans to reduce the use and signifi-
cance of lay members, and indeed
some types of hearing are usually
conducted by a Chairman sitting
alone, all who have experience of
using Industrial Tribunals have lit-
tle doubt that the existence of lay
members maintains a modern and
practical approach to the applica-
tion of employment law.

Tribunals endeavour to main-
tain a balance between the right of
a manager to run his business as
he thinks he should with the right
of an employee not to suffer the
catastrophe of dismissal without
good and proper cause.

Currently an employee must
have two years continuous
employment before he can claim
for unfair dismissal although there

are a few exceptions to this rule.
Many people believe that this
qualifying period is unnecessarily
long and indeed the Court of
Appeal has recently concluded that
such a long qualifying period dis-
criminates against women who,
statistically, can be shown not to
remain in fixed employment for as
long as men. It is highly probable
that a change of government
would lead to a reduction in this
qualifying period perhaps to one
of six months.

A protected employee has the
basic right not to be unfairly dis-
missed. It is for the employer to
show that the dismissal was for a
potentially fair reason the most
common of which are conduct,
capability or redundancy. In addi-
tion the Tribunal then has to be
satisfied that the employer
behaved reasonably in using that
reason as a reason for dismissal.

An employee cannot therefore
be dismissed simply at his
employer’s whim. The employer
must show either that the
employee has behaved improperly,
cannot do his job either because of
illness or insufficient skill or that
the employer no longer requires
somebody to do that job.

Whether an employer has
behaved reasonably is very much a
matter within the discretion of the
Tribunal. If the employee has been
dismissed for misconduct Tri-
bunals will normally want to make
sure that before coming to that
conclusion the employer had pur-
sued all proper enquiries, includ-
ing most importantly a detailed
discussion with the employee
involved at which the employee is
made aware of the allegation
being made against him, knows
the nature of the evidence avail-
able to his employer and is given a
full and proper opportunity to ten-
der his own explanation. Only
then should a reasonable employer
arrive at a decision as to whether
or not the employee has been
guilty of misconduct and as to
whether to dismiss that employee.

Provided the Tribunal is satis-
fied that the employer had a gen-
uine belief in misconduct based
upon reasonable grounds, all rea-
sonable investigations having been
pursued, it is not for the Tribunal
to substitute its own view as to the
employee’s guilt. Equally a Tri-
bunal cannot substitute its own
view that dismissal was too severe.

It is enough for the employer to
show that dismissal was within a
band of reasonable sanctions.

If the employee is dismissed
because he does not possess the
necessary aptitude or skill the
employee should normally be told
where he is going wrong, should
be warned that his job is at risk
and should be given a reasonable
opportunity to improve before
finally being dismissed. Often
more than one warning and subse-
quent review will be expected.

If an employee is unable to do
his job because he is ill an
employer will be expected to find
out as much as he can about the
expected length of absence, should
consult with the employee about
the problem and consider what
alternative courses of action may
be available. He should only then
dismiss if he can show that the
total anticipated period of absence
will cause serious problems that
cannot be resolved in any other
way.

If an employer wants to reduce
his work force and make some-
body redundant he must use rea-
sonable and objective criteria to
enable him to choose who to
make redundant. He must then
consult with the employees con-
cerned and receive and consider
their views. Once again he must
consider whether there are other
means available to avoid a com-
pulsory redundancy and only then
will he be regarded as being in a
position to fairly arrive at a deci-
sion that somebody should be dis-
missed.

The fundamental premise is
that you have a right to express
your view about whether you
should lose your job. Do not for-
get that as from the April 1 all UK
BIGGA members can take advan-
tage of the new service available
to allow you legal representation
to enable those views to be force-
fully and effectively expressed
(see the article on Page 10 of last
month’s edition).
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Brushes, Hole Information Plate or Sponsor
Plate. This console enables you to obtain a
totally unique look for your course.

The DewMaster

This lightweight units allows for easy removal of
dew from greens with the minimum of passes

L PRICE: £68.00

H. Pattisson & Co Ltd S
342 Selbourne Road, Luton, Beds LU4 8NU
Tel: 01582-597262

This attractive
console will take
pride of place at
any tee.
Constructed of
top quality steel
with closed welds
for extra strength
and polyester
powdercoated in
Pattisson Green.
Various options
can include:
D-Shaped Litter
Bin, Shoe

Fax: 01582-505241
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