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Paul Frederick Brissenden, the author of
this pamphlet, is widely known a8 an econ-
omist. He is o member of the faculty of
Columbia University, from which institufion
he recevved the degree of Doctor of Philo-
sophy. He was formerly assistont in eco-
nomacs at the University of C@Zifmiah&.

His book, “The 1. W, W.; a Study of
American Syndicalism,” published in 1919
(2nd ed., 1920) by Longmans, Green & Co.,
New York, is the most comprehensive work
on this subject yet published in Americq.
It 18 recogmized as an imparticl analysis.

Dr. Brissenden has traveled extensively
through the industrial regions of the coun-
try as w special agent of the United States
Depariment of Labor.
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Justice and 1h
TN 1TS prosecution of actual or alleged pacifists,
| conscientions objectors, pro-Germans, 1. W. W. s
—and “criminal syndicalists” this country moved
with a thorough-going ruthiessness which would have
made ante-hellum Prussians hang their heads in
shame. During 1920 it appears that at least 44 con-
victions were reversed by appellate tribunals in the
United States for flagrant misconduct of the public
prosecutor or of the irial judge whereby the dccused
was deprived of a fair trial, In 38 of these cases the
recoras show that the district atiorney made inflam-
matory appeals to prejudice upon matters not prop-
erly beiore the jury. Listen, for example, to the
words used by the prosecutor in a war-time trial in
the South: “Bhe is a Negro. Look at her skin; if
she is not a Negro I don’t want you to convict her,” *

For “Negro” substitute “Wobbly” and we have a
measurably aceurate thumbnail report of the animus
underlying our prosecufions of “I. W. W. conspiraey,”
*eriminal syndicalism’ and similar cases. "The mﬂst_
famous of these cases that of the United States vs.
Wﬂham 32 Haywc:{}d el ol —at Iast has reached and
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heen dieposed of by our highest ] gdicial E:ribungi. In
Fehnary, 1921, attorneys for Haywood and his fel-
tow defendants filed application with the United
States Supreme Court for a writ of eertioruri, wwhich,
i it had been granted, would have re-opened the case
for a review of the triml and appellate proceedings.
in April, however, the Court gnnﬂunﬂed that the wrif
was denied. This decision appsars to close the chap-

ter. i |
The history of the case runs back to September 5,
1917. On that dav a large number of United States
marshals and agents of the United States Depart-
ment of Justice conducted a series of raids
apon local offices of the Industrizl Workers of the
World and upon the private residences of certain of
its members and officers. These Faids occurred simul-
tanecusly in more than half a hundred eities in the
United States and resulted in the seizure of an enor-
mous mass—"geveral thousand pounds”—of corre-
spondence, pamphlets, account books and other papers
and documents belonging to the organization or its
merbers and in the arrest of nearly all of the 166
I. W. W. members and sympathizers against whom
indictments were veturned a few weeks later.

" Five Separate Conspiracies Charged

The indictment, as originally refurned, contained
five counts. Fach count brought a charge of con--
- spiracy. The first count charged each of the defend-
ants with having “unlawfully and feloniously . . _.
conspired, combined, confederated and agreed to-
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gether .. . . and with divers other persons to said
grand jurors unkmown, by foree to prevent, hinder
and delay the exeention of certain laws of the United
States . . " The most important laws here involved
were the Selective Service Act, the Espionage Act,
the act declaring a state of war with the German
_-gwermnent and certain war: «time apprﬂpmatmﬂ bills
| and seetions of the Penal Code.

| The second count charged the defendants with hav-
ing conspired together “to inj ure, Oppress, threaben
and intimidate a great number of citizens of the
United States [meaning employers of labor] in the
free exercise” of the right to sell munitions, ste., to
the government. The third count charged the defend-
ants with conspiring to attempt {0 induce 10,000 draft
gligibles not to register, and to persuade 5,000 drafted
men to desert. The fourth count charged a conspir-
acy “felonlously, and wilfully” to cause and attempt’
to cause “insubordination, disloyaity and refugal of
duly in the military and naval forces of the United
States when the United States was at war . . .” The
fHth count alleged a conspiracy to execute “a certain
scheme and artifice to defraud the emg}lﬂyérs of labor”
by . depositing prop&ganda in the mails -

The. period covered by the indictment is, in general -
that from April 6, 1817, when the United States en-.
tered the war, to September 28, 1917, whén the in-
_dictment was returned. Count 8 refers primarily to
the Selective Service Act of May 18, 1917, and Count
“4 to the Espionage Act of June 15, 1917.  The partic-
‘ular conspiracies chiarged in those counts, therefore,
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were not alleged to have begun until those dates. The
pumoer of offenses slleged to have been committed in
thig case Was no less than seventeen thousand.

The trial of 313 of the 166 persons origmally 1ip-
dicted opened in April, 1918, some six months after
the arrest of the defendants, before District Judge K.
M. Landis, in Chicago, At the beginning of the tnal
the fifth count was stricken from the mndiciment,
Practically the whole of the evidence presenfed by .-
the government in support of the remaining four
counts of the indictment was derived from the papers
and documents seized in raids of September 5, about
15,000 of the {;DHﬁB{‘:ﬂtEd dGCHmEI}tS bemg offered In
evidence, |

On August 17, 1918 the case went to the JUTY,
which, after deliberating for twenty-five minutes, re-.
turned a verdict of “guilty, as charged in the indict-
ment.” On August 30 Judge Landis imposed upon
08 defendants sentences of from one io twenty vears
{except for two 10-day senfences) and fines of from
$5,000 to $20,000 each. The fines imposed aggregated
$2,570,000 and costs, |

In July, 1920, the case was taken to the Circuil
Court of Appeals for the Seventh District. On De-
cember 9, 1920, this court handed down a decision
which modified the judgment of the trial court “by -
striking therefrom the imprisonments and fines ag- -
segsed under counts one and ‘two” and, as so modi-
.ﬁﬁ& affirmed the judgment of the trial court. * = And
now the legal record of the case is brought to a close

® 868 Wed. 795,



and the appeilale courl’s opinion (faciily} confirmed
by the recent Supreme Court denial of the defendants’
setition for & writ of certiorari.

Technically, the 1. W. W. organization was nof on
irial in this case. Indeed, seventeen of those indicted
were not members of the I W. W, al the time of the
indictment and eleven of these never had belonged to
the organization. The indictment lay very specifically
against the defendants persomally. The appellate court
1aid spme stress on this point in its opinion on the
case:  “Defendaniz were indicted as individuals”
savs the court, “not as members of the I, W. W. That
prganization is not on trial” |

But the [, W. W. WAS on Trial

Yet, in a very real sense the 1. W. W. was on trial,
The indictment itself, on the theory, apparently, that
the organization was a tool used by the defendants in
furtherance of the allered conspiracies, devotes tweo
or three pages fo a characterization of it and fo a
picturesque array of its propaganda ecatch-words, An
indictment, I believe, 18 3 legal instrument which is
supposed to be drawn for the sole purpose of telling
‘the accused in a somewhat specific way just what it
ig that he ig being charged with:

Moreover, in the trial 1tself the great bulk of the
testimony and ‘the material pul in evidence dealt
with the I. W. W. and ilg activities, tactics, philogo-
phy in 2 general way and not with the defendants in.
a specific and particular way. Most of the evidence
had to do with 1ts activities and doctrines as done and
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expressed during the twelve years of the I. W. W.'g
existence which had elapsed before the passage of the
pringipal laws which the present indictment charges
i with having violated.

Tudge Landis ruled that evidence of these prior ac-
tivities and propaganda doctrines was admissible as
showing defendants’ “frame of mind,” 4. e., intent.
The appellate court overruled this, butb said that, |
though not admissible as showing intent, such prior
- evidence was admisgible a3 showing prior Knowledge
of the means by which the conspiracies charged might
" be made effective. Not alone in reference to the [
W. W. organization but also so far as 1t dealt with
the defendants personally and individually, the evi-
dence presented dealt with their activities prior fo
April 6, 1917, |

The quality of the indictment and the general run
of the evidence brought to prove its charges seem to
make the conclusion inescapable that, had the same
ovidence been brought forward againgt a hundred
men who were not members of the I. W. W,, they
must almost certainly have been acguitted. The pres-
ent writer, for one, is convinced that even the same
hundred Wobblies, despite the not inconsiderable dis-
repute involved in their being Wobblies, had they
been brought to trial on the same indictment and .
faced with the same evidence at a time when the in-
~ teresting sentiment which some one has christened
“parlor patriotism” was somewhat less rampant than
in 1918, would have been acguitted. At least one
might safely bet that, whatever the verdict, jurors of
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% sanher season would spend mors than Biteen seconds
in meditation on the evidence against each defendant!

There are some aspects of the case which ungues-
tionabhly were open o sufficient doubt and uneortainty
to have inspired the hope ithat the Supreme Court
might order & review of the appellate court’s decigion.
The conclusiveness of the appellate court's opinion in
thiz case seems open 1o question in resgpect to the
adeguacy of the indictment, the asdmissibility of the
evidence in view of the manner in which it was ob-
tained, the sufficiency of the evidence to prove beyond
a reasonable doubt that the defendanizs wers puilty
of the particular conspiracies charged in eounts 3 and
4, and the conclusiveness of the particular overt acis
hrought forward by the government to prove that the
defendants had done something to give effect to those
CONAPIFACies.

Where Are the 15,000 Allered Deserters?

1. The Sixth Amendment tc the Constitution of
the United Sistes provides that “in all criminal pros-
ecutions, the accused shall . . . be informed of the
nature and cause of the accusation.” To convey such
information ig the chief purpoge of an Indiciment.
The present indictinent seems to be defective in that
it does not, as constitutionally required, with suffi-
cient particularity inform the defendants of the .na- -
ture of the accusation. For example, #t fails in any
way to identify (except as “other membeors of said
organization”)} the 15,000 persons alleged io have
been persuaded by defendants not to register or, if
enlisted, to desert. -
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Moreover, in a very gimilar case recently iried in
Seattle—a case also restmg upon a.chargs of conspir-
acy te viclate the Esplonage Act—the convielion ob-
tained in the irial couri was reversed by the Circuit
Court of Appeals of the Ninth District.™ The reversal
was made on the ground that the indictment was de-
fective in not conveyving (o the defendant sufficiently
detailed information as io the nature of the offense
charged and as to those against whom it was alleged
that the offense had been commmitied.

2. Mﬂﬁ‘t of the material submitted in evidence by
the government was obtained in the raids of Septem-
her 5, 1917. 'These raids were made on void and il-
legal warrants. 8o much the appeliate court admits.
But the ecourt rules that the government’s affidavits,
sworn out in support of its own motion to impound
the seized documenis for use- ags evidence against
members of the voluntary association f{rom which the
documents had been illegaily seized, coniained facts
{obtained from the illegally seized documents) sufii-
cient o remedy the admilted defects of the original
warrants upen which the seizures were made. This
would seem io give the government immunity from
the disabilities inhering in the illegal searches and
seizures by permitting it to use as evidence material
which it was able to get only through such. illegal
seizures, thus allowing the government to prc}ﬁt fr{:a:m |
11;5 oWR Wrong.

| Furtheﬁmre} the appellate Gﬂﬂl‘f) ru]ed that in this
case of illegal search a,nd seizuore the rzghts Gf the

* Fnﬂt&r-et al vz, United Etatﬂs, 258 Ped. 481,

12



defendants under the Fourth Amendment to the Con-
stitution to be secure in thely persons, houses, Papers
and effects wore not violated because ihe seized pa-
pers were the property, not of ibe individual defend-
ants, but of the azsecigtion to which they, or most of
them, belonged.

This association, as we have 5€en, was @nol
technically on trial. An examination of the hists of
items seized and of the places from which they
were taken reveals the fact that some of the
property was, indisputably, the private property of
certain defendants and that some of it was seized,
not at §. W. W, offices but in the homes of some
of the defendants. It was imtroduced as evidence,
‘however, against ALL of the defendants

But even if all of the property had been seized from
 the offices of the organization and none of it had been
the private property of its members, if the govern-
ment may on a void warrant raid the premises of a
voluntary asseciation, of which A and B are mem-
bers, and seize the association letters of A and B and
then use these letters az evidence upon which to con-
vict A and B and numevous fellow members of having
entered into a conspiracy, the rights of a catizen
under the Fourth and Fifth Amendments to the Cen-
stitution are tenuous and shadowy indeed. Although
the Espionage Act, in terms, greatly extended the use
of search warrants, it did not annul these two sec-
tions ‘of our bill of rights.. Nor did it 'authﬂri_ze'-'-a
search for evidence. .

The Supreme Court has very I‘E%Hﬁ}? expreased a
A3



| clear opinion on this question of the use in evidence
E}f matter obtained by illegal seizure:

“The essence of g provision forbidding the acquisi-
- tion of evidence' in a certain way is that not merely evi-
-7 denee 50 acguired shall not be used befere the Cowrt bk

. that it shall ‘not be used at all. Of course, this does not

mean that the facts thus ebtained become sacred and. in-
accesgible. If knowledgze of them iz gained from an .in-
dependent source, they may be proved hke amy others,
but the knowledge gained by the govermment’s pwn
wrong cannot be used in the way proposed.” *

The recent ruling of the. Circuit Court of Appeals
in th_e.. Haywood case would seem. directly to contra-
vene this ﬂpiﬂiﬂn of the Supreme Court. The circuit
court ruled that members of an unincorporated, 4. €l
a vc}luntary, association could not be supp-ﬂr‘ted in
their motion for the return of papers seized under an
invalid warrant from officers of the association, and,
consequently, could ralse no obiection to the introdue-
tion of such papers in evidence against them **

Court’s Ruling Disregards Constituiion

Without being allowed any of the advantages of a
corporation, the appellate court has thus treated the
Industrial Workers of the World—a membership as-
sociation—as If it were a corporation; and has given
- & broad hint that there can be no redress for the un-
Iawful seizure of property belonging to the mtinndual
, memhers if that-property was taken from the posses-
sion ﬂf the association. This surely permits the gov-
ernment to benefit by illegal seizures so long as it
_.takes paing not to seize property from the possession
_of its owners. It is very difficdlt to see how this rul-

7 s:gEl TS, 882 (1920).
T &w 24y Fea, 795,
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ing can be made fo harmonize with either the letter
or the spirit of the Constitution. It is the wriler’s
belief that it is ai variance with bﬂth,.

8. Quite apart from the character of the indict-
ment and the methods used to get the evidence there
remains the very important question: Was the evi-
denée, however ﬂbtamed sufﬁment to warrant a coh-
viction? -

Fn counts 3 and. -ﬂ.ﬁc of the mdactmem the defendants
" were charged with conspiring (in the third count} to
~procure desertions from and prevent registration in,
- the army and navy of the United States and (in the
fourth count) “to commit a certain offense of unlaww
fully, feloniously and wilfully causing and attempt-
ing to cause insubordination, disloyalty and refusal of
- duty in the military and naval forces of the United
States, when the United States was at war,”—and
this by means of solicitations, speeches, articles and
pamphlets, and “the offense of untawfully . . . by and
through the means last aforesaid, obstructing the re-
cruiting and enlistment service of the United States,
~ when the United States was at war, to the 111_1111':; of

that service and of the United States.”

In both counts, mnechate]y preceding the statement
of the nature of the conspiracy charged, the indict-
- meént emphasizes the affiliation (ur alleged aﬂihatmn) -
- of the defendants with the I. W. "W, in:the following
language: “the said defendants...then [ie., during
~ the period covered by ‘the mdlctment] being members.
of the urgamzatmn deseribed in said first count, and
called ‘Industrial Workers of the Wurld ' e, W W’E,
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the ‘One Rig Union’ and 'O B. U’s" ... have con-

spived ..., and 80 forth.

1n the first count it 18 further and more specifically
charged (and the charge is meant to apply as well
ts the other counis in the indictment) that the
defendants “in-their said membership in the L W, W,
.. apith the spectol purpose of preventing, hindering

and delaying the execulio
have been actively engaged m managing and con-
ducting the affairs of esid association, propagating
it principles by written, printed and verbal exhorta-
tions, and accomplishing its chiects, which are now
here explained, and fhereby and in g0 dotng during
said period . . . have engaged in, and have atitempted
to accomplish, and in part have accomplished, the

objects of the unlawful and feloniotls conspiracy

aforesaid.”

Now what does all this legal stuff mean? It seems
to mean—indeed, it iz absolutely meaningless unless
it means that the agreement—the meeting of mingsg--—
which must be proved in order to prove conspiracy,
follows, as day follows night, gpon the fact of mem-
bership in the 1. W. W., or at least upon the fact
of being an sctive member during the period of the
indietment. The defendants wére members. Being
members “with the gpeciel purpose’? (and, Inferen-
tially, sach one of the 200,000 members with whom.
the government very generously credited the 1. W.
W. must be assumed, on the theory of the prosecution,
ta have been animated by the same special purpose).
of ohstructing our war activities, the defendants

16
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“severally have been actively .. - Probagating its prin-
ciples . .. and thereby and in S0 40g” have (joipily D
conspired as charged.

Joining the I, W. W, Was fNot the Fazal Act

" The fatal act was not the act of jolning the 1. W.
W. Al of the defendants "who were Wobhlies {and
most of them were) had Jeined the organization
long before April 8, 1917, that 18 10 say at 5 fime
when it was of course impossible that they could
have become Wobblies “with the special purpose”
of viplating eertain laws which were sooner or laler
{o be passed. The fatal thing was the condition and
status of “then being members” of the 1. W..W.,
managing itz affairs and “propagating its principles”
and, “thereby and in so doing,” entering into the
eonspiracy charged.”

It was not mere membership that proved con-
spiracy. It was, so the argument of the government
must logically run, the conduct of the defendants.
For thelr conduct—and, in furn, the eriminal intent
of it—Followed naturally {thanks fo the government’s
assumption of the complete depravily of the 1. W.
WY from the fact of their membership., A person
who helonged to, say, the Pretzel Varnishers” Union
might have done these things (agitated for a sirike,
for example} with innoeent, 4.e., with purely indus-
trial purposes; bui, if that person also belonged fo-
the 1. W. W, that fact, ipso facto, proves beyond a
veasonable doubt the criminal character of his intent

* The italies in this and the preceding paragraphs are tha writer .
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—+the very special nature of his purpese. This was
the vicious cirgle in which the prosecution moved.

It was stopped from using 1. W. W. membership,
in any direct way, as evidence of guilf, but imme-
distely faced about and used the fael, or atleged
fact, of membership to prove criminal intent, in effect
saving: “Defendants must have had ‘guch  intent;
they are I. W. W.s and thersfore could have no
other intent.” Consistently with the foregoing argu-
ment, the government would seam to be foreed io
presume that each defendant-member ¥severally” beat
hiz way about the country propagsting the principles
of the I W. W, “with the gpecial purpose” of pro-
curing deseriers, preventing enlistments, obstructing
the service, ete., and that in so doing each defendant
implicitly agreed with every other defendant as fo
the “special purpoese,” or infent, which all were sup-
posed to have in mind, thus establishing the agree-
ment necessary to a conspiracy. 1t was done, evi-
dently, by the defendants “severally” making up their
minds to come to a joint agreement.

Prosecution Did Not Show Conscious Intent

Of course the government did not prefend to under-
tgke to show that the special purpose or intent was
consciously entertained by each of the defendants.
Fortanately for the progecution, that was nol neces-
sary. Iis position was that the work of propagating
the principles and managing the affairs of the asso-
ciation had ithe necessary result of bringing about
desertions and obstructing enlistment, and that, al-

138



though the defendants may 10T have consciously
intended theilr work o bhring about auch mﬁugga}_
they must have known that such results {apart from
whatever lawful results there might be) could na-
turally follow from their acts. And that, consequent-
ly, since men are presumed o intend the conge-
quences of their own acts, the defendants must be
held guilty. This, of course, overlooks the fact that
there are also just as reasonably to be inferred other
logically deducible consequences of the same propa-
ganda activities. The same thing would be true
of more direct and overt acts, in so far as such acts
had been shown to have been performed.

The government was. undoubtedly obliged to frame
the indictment in thiz fashion {and so was com-
mitted to the weird theory of conspiracy outlined
above) because of the nature of the evidente it was
able to produce. Thus, it is rather significant that
the only thing the government could prove in regard
10 most of the defendants was that they were mem-
bers of the I. W. W, The prosecution piled up item
after iem of 1. W. W. newspaper and pamphlet
propaganda calculated to show what a destructive
and wviolent society it was.

As to whether or not the organization advocated
force and violence or the umlawiful destruetion of
property, governmental authorities themselvas %Eﬂﬂf..
agree. Sorse of the State courts have held tHat it
advocates all of these things. * Both the Depar’t;memj '3
of Justice and the I}epartmen‘t of La.hﬂr, hwfe%n |

" Stats vs. Moilen, 140 Minn. 122 (1912); State va, Lowary, 184
Wash. 520 (1818} | -
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have taken the position thal the L W. W. i3 not a
revolutionary organization in the sense of advocaling
unlawful destruction of property, and that It mem-
bers, therefore, are not deportable merely ‘because
- they are members.

" The weight of authority, then, would seem to
3ust1f3r the conclusion that the I W. W, does not
as an ﬂrgamzmmn advorcale ﬂa& untawial desiruc.
tion of property, and that in this respect at ieast
it and its members would stack up mot unfavorably
with “the Founding Fathers” whe, as is well known,
urged the unlawful destruction of property by the
destruction of tea and by the burning of stamped
paper. 1hat e:;ampie? however, aoes noi excuse

- the I, W, W.

But even though the organization did advocate
unlawful destruction- of property-—even though it
went further and officially and unequivoeally in-
dorsed every kind and degree of force and violence
against persons and property, civil and military, it
does not necessarily follow that it would in time of
war also advoeate or attempt cbstruction of the
nation’s military activities, {Even such an organiza-
tion would be very likely to refrgin-—if on no other
grounds than those of expediency.)

S‘cﬂl lesz does it follow {even from the premises
‘of the innate-and-complete-depravity theorists in our
Qtate courts and legislatures) that certain members
'-ﬂf that organization must necessarily, because they
were members, have conspired to do the pariicular
anti-military things ﬂharged in- the indictment. {They,
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{oo, would be very likely to refrain—if on no other
grounds than those of expediency.) And be it re-
memberad that 18 of the 19 defendants who wers
subject to service under the draft act did actually
register, | - ' |
- The “thousands of pounds” of evidence submitied
to the Supreme Court with the petition for certiorart
consisted almost wholly of correspendence, propa-
ganda pamphlets and papers, and aceount hooks.
All of it that was eonsidered significant was no doubt
fully utilized by the prosecution, and, if the contents
of that section of the government’s brief before the
 appeilate court which deals with the evidence in the
case are fairly representative of what was submitted
in evidence against the defendants, it is fair to-say
that the utmost that is shown is that the defendants
were members of the L. W, W.—and, more or fess
fasthfully, that the . W. W, iz the sort of an or-
ganization that it is! The evidence and the opinion
of the appellate court make it clear that the de-
fendants, if they opposed the war and the nation’s
military activities, did so only by words—spoken
or written. | o = |
Judge Landis ¢harged the jury to bear In mind
“that even by the processes charged in the indictment
the defendants might have had a_ lawful purpose in.
mind.” And it is only reasonable to suppose that
they might have had only a lawful purpuse in Imnd—
possibly the same lawful purpose (that of improving
labor  conditions for the ungkilled worker}: which
ammated it during its 1Z years of existence ‘prior -
to the period covered by the indictment,  J ndge -
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Landis. further explained that, even if some of their
methods and -activities were actually vicious, the
defendants wetre not guilty if by these vicious pro-
cesses they purposed solely to improve conditions of
tabor-— |

It would seem that if any other {and more sinister)
intent were in thelr minds—if {hey really had
agreed together as charged in the indictment—they
would on some oceasions sur ely have done overt.
acts in circumstances where there was no local or
general controversy or grievance as to labor condi-
tions, denial of constitutional rights of free speéech;
unlawful deportation, etc. The evidence shows. up
“no such acts. It would seem that any group whieh
had come to the agreement charged in the indict-
‘ment would be found to have, on at least a few
occasions, committed acts under circumstances so
free from ambiguity that the only possible result of
‘the act would be to give effect to the conspiracy.
The evidence contains no proof of any such acts,

Law Makes Reasonable Doubt a Factor

‘Even though such a volume of testimony and such
' an 'a_._rra}f- of propaganda material, by its very itera-
‘tion of unpopular beliefs and ‘more or less ambiguous.
~ statements, might predispose a juror to think that
 probubly the defendants were guilty, that would of
eourse be qmte insufficient. The evidence must mdl-_
“cate beyond o reasonable doubt that the defendants '
'-'-'agreed together to carry out the special purpusa set
forth in the indlctment :
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If the 3111‘01' can honestly say: #7 think that it 38
quite possible that, in view of the evidence presentefi ;
these defendants might have been animated by an-
other purpose,” he is under obligation to return a
verdiet of “not guilty.” The record of the activities
of the 1. W. W. since 1905 shows that their acts,
that is to say, e.g. strikes, as distinguished from
talk and leaflets, have invariably been puiled off
under circumstances where there was some special
‘and conerete condition of social or economic inj uﬂtme ]
t::nr wrong to be protested against.

It can hardly be shown that defendants did what
they did and said what they said except in reference
" to some such specific wrong or injustice,- and that
their intent was, or is reasonably to be inferred to
- _have been, teo bring about a corvection of this wrong—
be it raising of too-low wages, the reduction of foo-
long hours, the abolition of insanitary work places,
or the prevention of the railroading of a Mooney fo
the penitentiary, The evidence presented fails to
prove beyond reasonable doubt that either the defend-
ants’ acts or words were done or uttered with intent
to accomplish the objects charged in the indictment.

4. The indietment in this case sets forth certain.
“gvert acts” which i alleges were done by “the
defendants to give effect to the cﬂnsplraay Twentyi__
“such acts are enumerated. Nine ﬂf the twenty acts:
are publications of propaganda. The others com-
prised a resolution by a Kansas local to “resist con-
“seription,” distribution by a Minnesota nrganmgr:
of & circular urging a strike for the release of those
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imprisoned for not registering, 2 similar circulariza-
tion by an organizer on the Daeific Coast, the sug-
gestion in a letter by Haywood that literaiure be
distributed in Minnesota and directions by him to
ﬂl‘g&niﬁeﬁ; in that State, the sending of telegrams
by Haywood conveying good wishes and sncourage-
ment to strikers in Arizona and protesting to Presi-
dent Wilson against the Bisbee deportations, ihe
sending of a telegram by Havwood to the President
stating that sirikes impended in Michigan and Min-
nesota {f the Bishee deporiees were not refuwrned to
their homes, telegraphic instructions by Haywood to
organizers to go to Bessemer, Michigan, appeals to
Faywood by local organizers to send funds for men
arrested in Michigan and for the Bisbee deportees,
and the sending of a telegram by a Portland, Ore-
gon, organizer to Havwood stating that on account
of the ynching of Frank Little in Butte, Montana,
and on account of the Bisbee deportations “a nation-
wide peneral strike is the only weapon left in labor’s
hands...” |

The preof of overt acts iz in a sense subsidiary to
the proof of conspiracy. There can be neo proof of
‘mn overt act unti! and unless there has been proof
of the existence of a comspiracy to which the overt
act gives effect. As already remarked, nearly half
of the overt acts were publications of propaganda.
Those publications included the 1. W. W. Preamble;
Sabotage, a translation of a book by the French syn-
dicalist, Emil Pouget; and several editorials and other
articles from an official I. W. W. newspaper called |

24



Solidarity. The 1. W. W. Pregmble and Pouget's
ook were cirenlated throughoul the country for years
?ﬁ{}},’ to 1917, Sabotage was alse cireulated by the
aparchists and, 1 believe, by the BSocialist Party.
The charge in the present case 1s, of course, that they
were circulated by the defendants during the g}ermd
covered by the indictment,

There appears o be no daubt that they were so
circulated—and that the Solidarity articles were so
cireulated, But if there was no conspiracy the list-
ing of & thousand “overt acts” would be meaningless.
I thers was a consplracy, it must be =zaid that it
iz exceedingly difficult to see precisely how the acts
set forth would tend to put it into effect.

The other overt aets consisted, as we have seen, of
letterz and telegrams sent or received by the defend-
ants during the period of the indiciment: A local
union in Kansas passes a resolution o resist con-
seription and wires Haywood 1t has done so; an or-
ganizer on the Pacific Coast urges a general strike
unless men arrested for not registering are released
by a given time. This organizer also writes that he
18 sure that the “German people” 11 Seattle were
“in sympathy with our cauge’” Several telegrams
are sent back and forth in regard to the Bishee
deportations and $3,000 is evidently Eeni; to Salt E
Lake City for use in Arizona. S

Such acls as these are, of course, suseeptabie {:rf
different interpretations. On the basis of one inter-
pretation the act would further a conspiracy such -
' as charged if such a conspiracy were proven. On the
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hasis of another interprefation it would not. Thug,
anyone knowing the situation in the lumbper indns-
try in the Sealtle district and the history of 1. W. W.
activity in that district might reasonably conciude
that the organizer meant that the “German peopie”
were not only not pro-Prussian but were go thorough-
iy pro-American that they wished {0 sponsor the
1. W. W. campaign for better living conditions-—az
more American standard of living—in the lumbex
camips, which campaign was the L W, W. cause in
the Pacific Northwest if it ever had a cause any-
- where, ﬁ

The ~$3,000 szid to have been gent for use in
Arizona was sent, as the writer recalls it, for the
purpose of feeding the families of the Bishee de-
portees and possibly a part of it {0 finance & protest
strike against the deportation. The action of a stray
local here and there, of course, means nothing—
except that there were a few locals which did not
agree with the national organization’s policy of strict
neutrality in political and military matlers.

It is true that the evidence submitted by the defense
does show that the organization in a few dinstances
so0 far departed from this policy of neutrality that
Haywood and at least one other organizer, in reply
to letters from members, advised them to register,
In genefal, however, the organization took the posi-
tion that each member must solve the problem for
himself, And here again there is some significance
in the fact that, of the 19 defendants who were of
_draft age, 18 registered! With respect to thoge 18
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at least, it is not easy to credit the charge that they .
conspired to induce their fellow workers to f&fﬁﬁg
to regisier. "

Strikes Mot Ilegal Even in Wer Timﬁ

Sirikes are mot illegal even in war time. 'The -
pﬁz:pﬂse underiving the strike, moreover, ig neariy. o
always to obtain better wages, shorter hours and
better living conditions generally. If this iz its pﬁf-
pose, the fact that the interests of the government
in carrving on war are incidentally injured does not
make the strike a vielation of law. Even though the
. W. W. was thus within ifs rights in striking
{ns it has been striking, Intermitiently, for 16 vears),
‘that organization appears to have been much more
successful in enrtailing its war-time strike activities
than have some other labor organizations, The
United States Bureau of Labor Statistics reports that
the total number of strikes in the whole country
was 4324 in 1917 and 3252 in 1918, a reduction of
- 25 per cent. The number of 1. W. W, strikes was
- 285 in 1917 and 69 in 1918, & reduction L‘}f 75 per

cent.

There ‘15 g Federal Judge in the city of Butte, -
Montana, who has set what seems to the writer a.
very wise example to judges {(and to gurnrﬁf} wh{:r._;._-:'
are called upon to decide these perplexing csses.
wherein emotion and prejudice are likely to play
such havoe with law and justice. In the case of Fa =
parte Jackson * {(Jackson bemg at the  time "s’h&"

» 288 Fed. 115 (1920}
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Assistant Secretary of the Butte local of the 1. W,
W.}, Judge Bourquin said: |

28

“Brom the record it appears that from August, 1918,
to February, 1519, the Butfe urnion of the Industrisl
Workers of the World was dissatisfied with working
olaces, conditions and wages in the mining industry,

and 1o remedy them was discussing ways and means,

including strike if necessary. In consequence .its hall’
and orderly meetings were several times raided and
mobbed by emplevers’ agents and soldiers duly officered,
acting by federal aathority and withont warrant or
process. 'The union members. men and women, many of

them citizens, limited themselves to oral protests, though

in the circumstances the inalienable right and law of

~ gelf-defense justified tesistance to the last dread ex-

tremity.”

414

. THE END



Falsehoods in Daugherty Screed
on Politicals Bared

PO s et it e

Federal Coupncil of Churches Investigates DState-
ments of Attormey Gemeral, - Spikes Assertion
[ W, W. Were Convicted of Froperty Destruction,

Fvidence that false dssertions concerning political prisoners
have been issued over the signature of Atterney Genersl
Harry M, Daugherty is presented in an official statement
given out by the research depariment of the Federal
Council of the Churches of Christ in Amerien, It 18 revegled
that grave charges made by Mr. Daugherty against the .
politicals, snd especially agalnst the Industrial Workers of the
World, were without any foundation in fact.

ITis ascertions, made in an attempt to justify the failure
of the Harding administration to release all wartime prisoners
in line with the pelicy of every other government, are directly
ot variance with the action of two Unifed States Appeals
Courts in relation to the large majority of the defendants
in question.

The Federal Church Council’s statement follows a painsiak-
ing investigation, impelled by a letter written by My, Daugher-
ty to the Chicago Church Federation’s committee on interna-
tional friendship, That committee, considering & rezelution on
amnesty, had asked the Attorney General to define the legal
dotus of the 114 warfime prisoners. Mr, Dangherty in his
letter wrote in part: - _

“Most of the prisomers still nndergoing sentence have not
applied for. clemency and until they de the department is noi,
" of course, informed, as to what extenuating circumstances or
further Hght they might be able to throw on the subject of
their conviction. ;

“Tt may be stated generally that practically all the Prison-
ers now undergoing confinement for vielation of war-time
statutes belong -to the Indusirial Workers of the World, gen-
erally termad the I W. W., or to the Working Glaszs Union
of Oklahoma. " - |

“There were three special trials of the I. W. W. held in-
Chicage, Kansas City, Kan., and Sacramento. There were 27
convicted at Chieago, approximately 40 at Sacramento and
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approximabely 30 at Kansas G:.t All of these se-called ypelifical
pl‘lE{}IlE:lS were indicted by a Grand JFary and convicted before
‘& jury of twelve men after hearing all the evidence submitted
at their trial. The cases in most. instances were appesled to a
Cirenit Court of Appeal: and in some instances te the United

States Supreme Court, -

“The evidence before the dﬂpartmem showg that some of
the prisomers in question, or their co-conspirators, destroyed
$560,000,000 worth of property.

- “In Oklahoma an armed organization was armed for the
- purpese of vresisting the draft and seizing the reins of
government and by e concerted action murdﬂred officials of the
government. :

“I -cannoi go fﬂfthﬁ* in details ﬁﬂﬂfﬁ?‘ﬂ’lﬂg the clmss of
prisoners fo which you refer. As an dlusireiion of the attitude
of mind of the prigoners from Oklahowe, which ds, I think,
an aecurate reflestion of the minds of wmony other I W. w.

prisoners, the fellowing 45 a porlion of the oath foken by

the prisoners to which I refer: |

RV OU WILL SWEAR EBEFORE. GOD AND THESE
WITNESSES THAT YQU WILL HOLD IN SUPREME
CONTEMPT ALL THE INSTITUTIONS OF CAPITALISM,
ECCLESIASTICAL ANL SECULAR, INCLUDING ITS
LAWR, ITS COURDPS, ITS RELIGIONS, AND ITS FLAGS'

“T trust that the forsgoing will be sufficient for vour
purpozes, and if you have any information regarding any
particular prisoner, the depariment will be g’Ia{i to receive
it and wil] give it consideration.”

The nature of Mr. Daugherty’s reply led the Chicago -
Federation o withhold decision on the resolution until further
information could be oblained, and the letier was turned over
to the Tedersl Church Council for investigation. A represent- .
ative of the council’s research department tock up the matter
in-detatl with the Attorney General’s office. Digests of the
cages and information on specific charges against the indi-
vidual prisenér were asked for, the council’s report states,
but were refused. :

Continuing, the Federal Church Council S8YS!

. ¥As to the statement that $5{} 060,000 worth of prop El‘t}" -
was destroyed in California during 191'1’ and 1918, it was
learned that this is the amount claimed te. have been the
aggregate property destruction in that state during those
years, and is not apporiioned among the prigoners in question,

. *No evldenee wWas presented in support of the claim that
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thiz smount of property had heen destroyed. 13 was explained
that ihis sggrezate was attribuied to these prisoners and thaew
co-conspirators—'eo-conspivalors” becauge they were members
of the 1. W, W., mn organizaiisn whickh ihe depaztment
aszerted encoursged and ineited sabotage, and members of
which ave therefors responsible for whatever desiruciion ihere
may be.

“The Chicage and Wichitn cases {of fthe 1. W. W.; were
parried to Courts of Appeals. In hoth inziances the Appeals
Couris ruled thai po cases had besn made against the
defendants on incdustyial counds, but mmsiained the convicilons
gn the war ecouniz, These prisoners, thevefors, sre now zerving
sentences for violation of the Fspionage Ach which i8 o
longer operative

“Regarding the outh quoted in the Atlorney {Fenerals lsilsry
‘as an ilustration of the aititude of mind of the prisoners from
Gllghomea, which is, F think, on oacourate reilectiom of the
minds of many ofher I W. W. prizoners” & wis legrned gl
the Department of Justice that this iz nei the ooth of ithe
I. ¥. W. organization oz the senfence sgems fo indicale. [t
wire paid to have been an path taken by members of the Work-
ing Clasz [Uniom of Oklnhoma. .

“This erganization was ereated prior o onr entyance inip
the war by a2 small group of tesant farmers in Oklahoma
for the purpose of improving their cconomic stafus. The
department stated that the organization is now out of oxistensce,
o thai there iz no way of checking wp this siatement con-
cerming the eath, Bowever, it i3 of shghi importance here,

ginge the largre maleority of the prisemers had ne reiation fo
the Working Class Union.

“On Christmas Day the President commuled the seniences
of 24 of the political prisoners. This action has not disposed

of the matter, as the correspondence here cited concerning
the 114 remalning political priseners eleariy shows”

Pereomg whe hAave onnlyzed the Doaugheriy letier have
pointed out the cuvicus phraseclogy with which the Aiiernsy
General commente on the alleged ooath. When he sxppressee
the belief that the purperted oath iz “an ocourcte refleciion
of the minds of many other I. VW W, prizoners,” he has gotien
a- long woys from the facls, ingsmuch us nowme of the Okin-
Jhoma defendants were members of the I. W. W,

—Reprinted from “New York Call” of Merch 11, 1822

31



We ecan hﬁgﬂ faor wmothing wmore from the
Ccowrts dn oy efforts fo free the LY Industral
- Workers of the World still in the federal
nenitentiory of Leavenworth., The last detoil of
procedure provided for by the nationel judiciol
’m{rﬁiﬂwy has been m::'mpiez&ﬁdj aud under the
ruiing of the eppenls courts wn the {wo major
cases, the defendants must remain behind the
bais, ~even though the Espionage Act wunder
which they were convicted hos been repeqled.

But both courts of eppenls reversed the verdict
of the trial courts on the industricl counts,
which charged wroperty destruction; AR thfzs_
means that our fellow workers gre now serving
time Sﬂleiy for expression of opimion Eﬂﬂﬁﬁ‘?”ﬂﬁﬂg
the origin and purposes of the war.

Our only recowrse 48 to develog:} Intent fpubiw
sentiment which will tmypress wpon the federal
of ficialdom the logic and justice of gronting
general ammnesty. We can do that by spreading
the facts; by letting The public know, and having
the public remind President H wdmg; that all
other mnations have wvelensed thelr war-time
prisoners; that the FHspionage Act has been
susvended; thalt all persons ﬁﬂ?“wi{}ﬁﬂd"iﬂ the
Untfed Stofes as actual Gernian Spres, Persons
~who plotted secretly against the gmemmﬁﬂt
have long since been freed.

- To disseminate these facts, we need m&n&y
for  erinting, mimwgmpkmg, ietierﬁymﬁmg,'_
pﬂ&i&gﬁ' And money s needed, oo, for prison
relief and for aid to dependent families of the
wmdustrialists inside. SEND YOQUR CONTEIBU-
TI ON TODAY. | -

General Defense C@mmzﬁw

Iﬂﬂf W. Muadison Sv., Chicags, .
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