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In the Matter of the Arbitration between:
WEST BILOOMFIELD TOWNSHIP,
Employer, | MERC ACT 312

Case No: D 83 B608
-and-

T

POLICE OFFICERS ASSOCIATION OF

MICHIGAN (PATROL), ' o
Union.- ‘
PANEL'S OPINION AND AWARD . . = .
"I. APPEARANCES: e v

For the Employer:

Keller, Thoma, Schwarze, Schwarze, DuBay & Katz, P.C.
By: Dennis B. DuBay, Esq.. , Attorneys

For the Union:

- William Birdseye | Treasurer and Representative .
.

'II. PRELIMINARY STATEMENT

This Panel is created under the authority of the
Michigan Employment Relations Commission -(hereinafter MERC),
pursuant to the authorit& of Act 312 of the Public Acts of
1969, as amended. That agency mainfains a panel for the resolu-

tion of contractual impasses in the collective bargaining
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rprocess between - mun1c1pa11t1es and pollce cr fire personnel.
The chalrman of thls panel ‘was app01nted to thls drspute by

f letter dated September 13, 1983.

1The parties' 'desighatede delegates: : Frederick B.

Schwarze, Esq., for the Township, and William Birdseye, for

v,

the Union. )
The\fparties' labor kagreement‘texpirea on"March'30,
1983.  The bargainip§ ﬂuﬁit‘~was' formeriy\ represented by the
Teamsters Natienai Law Eﬂforcement ﬁﬁion,~ Local 129. Since
this is the first contract between these partles, many substan-
tlal 1ssues were ralsed (At the;commencement of-thelmatter,
20 1ssueskwere outstand;ng,

Pre—arbitrationkhearings wererheldratrthe Weet'Bloom—
field Township offices on ,November 8 an}i , December 21, 1983.

The tanglble results were summarlzed in the Chalrman s letter
i ; ‘

dated February 1, 1984 to MERC

Hearlngs were held on ‘February 15 and 16, 1984. All

witnesses were sworn, and a verbatim record made.

III. INTRODUCTION

- A. Purpose and Proéeduref
tTheipurpcse of an Act 312 Arbitration is the peéceful
oo

resolution of labor dlsputes in  the publlc sector. - To this

end, the Act prov1des for "compulsory arbltratlon of ‘labor



dlsputes in munlclpal pollce and fire departments. fkThe‘general
statement, of statutory pollcy 'is, enllghtenlng. ‘ Found at.
Michigan Compiled Laws’AnnotatedVKMCLA)7423.231, and Michigan
Statutes Annotated (MSA) 17 455(31), 1t states'k
Sec. l. It is  the public pollcy of thls -
state that in public police and fire depart-
- ments, where. the right of employees to
strike is by law prohibited, it is requisite
tow. the high morale of such employees and
the efficient operation of such departments
to afford an alternate, expeditious, effec-
tive and blndlng procedure for the resolu-
tion of disputes, and to that end the
provision of this act, providing for compul-
" sory arbltratlon, ‘shall ,bef.liberallyw~oon-
strued." : ‘ : ' o
The law further deflnes pollcemen and flreflghters
[MCLA 423, 232; MsA 17. 455(32)1, establlshes methods and times
of 1n1t1at1ng the proceedlngs [MCLA 423 233; MsaA 17.455(33)];
prov1des for the seleotlon -of delegates [MCLA 423.23§7j’MSA
17.455(34)]; and establishes the method for selection of the
Arbitrator [MCLA 423.235; MSA 17.455(35)]. |
't It also sets forth procedural timetablés;l* has
a provision for the acceptance”of evidence:2 and'allows that
“the panel may issue' subpoenas and admlnlster oaths. [MCLA
423.237; MSA 17.455(37)]. The dlspute can be remanded for
further : collective bargaining. . i[MCLA . 423.237a; MSA
17.455(37a)]13 [MCLA 423.239; MSA 17.455(3a)]. Finally, the

N y ] . . ) I~ .
- law provides for enforcement, Jjudicial - review, maintenance

*Footnotes appear on pages 14 and 15.



‘~of condltlons durlngpthe pendency of the proceedings. t[MCLA<
423. 240-247 MSA 17. 455(47)]

Flnally, at or before the conclusxon of the hearlng,
the panel is requlred to 1dent1fy each 1ssue as "economic"
‘or noneconomlc" The cla351f1cat10n is crltlcal. The panel
| may adopt elther party s offer or ltS own p051t10n on a non--
economic 1ssue. However,~on an econom;c 1ssue,‘the."arb1tration

panelrshall adoptkthe‘last offer of settlement which, in the

opinion of the arbitration pane%, more nearly complies" with
the foctors ‘set forth, in the statute. [MCLA 423.238; MSA
17.455(38)]; (empha51s' added) In other words, ther oanel
must lchoose  the more. reasonabler of :the ‘parties' two offers.
Therefore, in akvery‘real‘sense, Act~312 ptoceedings are not
"won“;by:a party;/they,are "lost"fbywthe party’makihg unteason—
able demandé in light cfwthetfactsWconftohtihghthem.
On’eontested issﬁeé,‘theipenei~must base its‘findings
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on the statutory criteria. There ‘are ten. MCLA 423.239;

MSA 17.455(39) states in relevant part:

. « .the arbitration panel shall base
its findings,  opinions - and order . upon
the following factors, as applicable:

(a) The lawful ‘authority. of the
employer. ‘

(b)- Stapulatlons of the partles.ﬂ‘,

. (e) The = interests and welfare of
the public and the financial ‘ability of
the unit of government to meet those costs. .

(d) Comparison of the wages, hours

- and  conditions = of employment of the.

employees involved in the arbitration

proceeding with the" wages, hours and condi-

tions of employment of ~ other employees

performing  similar services and with other
employees generally. ~



{i)  In public employment in compar-
able communities.

(ii) In private employment 1n compar-
able communities. ‘
' {e) The - average consumer  prices
for goods and serv1ces, commonly known

-as the cost of llVlng

, (£f) The overall compensation presently

“received by the employees, including direct
wage  compensation,  vacations, holidays
and = other ‘excused time, insurance and

- pensions, - medical and  hospitalization
benefits, the continuity and stability
of  employment, and all other benefits

. received..

(g) Changes in any of the fore901ng,
circumstances during the pendency of the

~ arbitration proceedings.

' (h) = Such other factors, not. confined
to the foregoing, which are normally or
traditionally\ taken into - consideration

- in the determination of wages, hours and

"~ conditions of employment through voluntary
collective bargaining, mediation,
fact-finding, arbitration or otherwise
between the parties, in. the publlc service
or in prlvate employment

Iv. cm;ou .

Act 312'Arbittation is aovextensioh of the collective
bargainingk'process. eaAlthough the following determinations
areenot~neceseerily the only golution»to»the problems confront-
ing,theipartiee, the Arbitrator is conﬁinced they,ere closest
in oonformity'with the terms of thewstetute. The Arbitrator
has rev1ewed each of the statutory crlterla as they apply
to the respectlve 1ssues “and has concluded that those crlterla,

as applled to the ‘record before _the Arbltrator, virtually

command these determlnatlons. On the economic issues, it

is respectfully submitted that this disposition represents



_akfair:compromiseebetween the needs_of the Township for fiscal
responsibility,‘and the Union members'.requirement of economic
security. :‘This Jsettlement is' plainly' within the ‘parameters'
‘ of settlements in comparable communltles. ‘It maintains the
historical pattern and relatlonshlp these partles have freely
bargained for in the past. As such, it reflects the parties'
clear consenébs of their relatite‘worth i~V‘On the non-economic
1ssuee, some comoromlse was 1ndlspen51b1e.

' Moreover, the Pollce Offlcers Association of Michigan
dealt withk its new contract in the mature‘ and sophisticated

way that is to be expected of real professionals.

As a personal note, the Arbitrator was greatly aided

“~jby the quallty of the representatlves' advocacy and the wise

 counse1 of both delegates. This proceedlng is a classic example

vof the way Act 312>was meant to work.

V. DETERMINATIQNS

" Based upon a full and careful review of the exhibits
and stlpulatlons of the parties, the Panel unanlmously makes
e the folIOW1ng determlnatlons. |

1. ThlS contract will be in effect for two (2) ,years
and nine,'(Q)f months ,from April 1, 1983 through ’December 31,
1985.° ‘ a | | |

‘2}5'A11 designatione inkthe contract shall be changed

'from' Teamsters National Law Enforcement Union, Local 129,

to the FPolibe Officers Association of Michigan".



,5} "Arﬁicle XXIV,* “SALARIES"*- Sectlon A, 'shall be
rev1sed in llght of the follow1ng schedule

 Sect1on A

(1)' The annual rates of compensatlon for those
: employees employed prior to . January 1, 1984
Co-will be.L‘ : T S .

Effective April 1, 1983 - December 31, 1983

‘start ... $20,587

. year : o 823,015
2 years- - o . 824,571
3 years . . Lo K $26,126

Effective Janﬁaryel, 1984,f December 31,_1934

Start ' . $21,205

-1 year - ' e - 823,705
2 years , o 825,308
3 years : L o $26,910

Effective January 1, 1985,— DeCember 31; 1985

" gtart o 822,212

1 year : o : . $24,831
2 years i : . . $26,510
3 years .- §$28,188

All hours compensated after January 1, 1984 shall
- be pald retroactlvely in light of thls above Paragraph 3.
‘ (2) The annual}rates of compensation for those
employees employed after January 1, 1984 will
--be as follows' - :

Effectlve January 1,71984“f Deéeﬁberj31, 1984

‘Start - o oo 817,000
1 year : A D ‘ $19,500
- 2 years S -~ $22,000
3 years S ... 824,500
-4 years SRS .. 826,910



L

Effective January 1, 1985 - December 31, 1985

Start . o -$17,807
1 year S -~ 820,426
2 years I 823,045
-3 years ; . : 825,664
4 years = Lt $28,188

4. Article VI, - Section O, "GRIEVANCE PROCEDURE"
shall be revised to read as follows:

- > Section 0. 1In cases of disciplinary
© action which result in the loss
of time- or money, the employee
may appeal from the Police Trial
Board or the Police Chief's deci-
sion, whichever is later, to either
the Police Appeal Board as provided
- by the Township code or to binding
arbitration as set forth in. this
~Article at the employee's option.
© An  employee  may select only one
option. : -

5., Article XIV, “RETIREMENT“- shall be revised as
followsé

SECTION A.  Employees - included
‘within the bargaining unit shall
- be entitled, as a -condition of
~ their -employment, to the benefits
of the retirement program approved
by the West Bloomfield Township
Board (the basic plan) and presently -
in effect for - this - bargaining
‘unit  which - retirement . plan is
‘incorporated herein by reference.
~Effective April 1, 1982, the pension
formula will be changed from one. -
(1%) percent of final —average
. earnings to one -and one-half (1%%)
'~ percent of final average earnings.

'SECTION B. The manadatory retire-
ment age  will be sixty-five (65) °
years of  age and the employee.
will normally retire on the first
day 'of the month  following the
employee's sixty-fifth ~ (65th)
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“birthday. Upon wrltten appllcatlon
and good cause shown, the Township
- Board may, in its sole- dlscretlon,
grant an exception to this require-.
.~ ment for "such periods of time
~as.~ it deems = appropriate. The
normal - retirement - age will be
as set forth in ‘the retirement
- plan, i.e., age sixty (60). Effec- -
tive January 1, 1985, = the normal

retirement - age will = be  age
- fifty-nine (59). - Effective
.+ . December 31, 1985, = the . normal
. ‘retirement ~ age  will  be  age

- fifty-eight (58).
SECTION C.  The Township  will
provide a voluntary employee contri-
bution qualified plan for deferred
- - compensation.

 SECTION _ D. Effective = April 1,
1979, the Township will establish -
~a defined contribution  pension -
. plan to whiChf,the ‘Township - will
contribute ~an amount . equal to
five (5%) percent of each ‘employee's
aggregate -total earnings for each
fiscal year,‘kw1th full @ vesting
in  the employee after ten (10)
yea:s of serv1ce w1th the employer.

SECTION E. The Townshlp‘ teserves -
the right to select the carrier(s),
to change carrier(s), and to become
self-insured, = provided = that the
- dollar . amount and/or  benefits
- of such coverage is not reduced
and  the eligibility requirements
under  such  contracts = are  not -
increased. e T

6. Article  XIX, "INSURANCE" - Section H,
Sub-Section D, shall be revised to read

D. The Township reserves ‘the right to select

“the - carrier(s), - to change carrier(s), and

to become self-insured, provided that the

dollar amount and/or. benefits of such coverage

is not reduced and the -eligibility require-
ments under such contracts are not increased.

-



7. Article XV, "VACATIONS", Section A, shall be

revieed to read as follows:

\Senibrity o l . ... Maximum Vacation
After one (1) year, to and -

~ including after four (4) S "

years - ; “Ten (10) days
After five (5) years, to i

and including after ten - SR S
(10) years- . Fifteen (15) days
After ten (10) years, to

and including after fifteen R

(15) years , ~ . Nineteen (19) days

After 51xteen (16) years B
and over v - Twenty-one (21) days

8. Within thirty‘(BO) days after the date of this
Arbitretion Award, each member of" the bargalnlng unlt on the
~date of this Arbltratlon Award w111 recelve a one-time only
’lump sum payment of Five Hundred ($500.00)~Dollars'for reim-
bursement of expenses for equlpment update.k Only theSe in
the unit on the date of \thls Award are ellglble for thlS
payment. _

9. Article ’klii, ”HOURS OF WORK AND OVERTIME"
shall be amended by addlng the. followmng new Section:

SECTION J. Permanent Shifts - A transfer of shifts,

if any, shall take place semi-annually on November 1
and May 1. ‘The’follOwing guidelines shall apply-

. a. Employees with three (3) or more years of senior-
ity shall have the right to select shift prefer-
ence by seniority subject to maintaining a satis-
factory performance level. An employee desiring
a transfer of shifts shall file a request thirty
(30) calendar days prior to November 1 or May 1.
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"b.v;Proceduxes:,~e

1. The ‘Department will post a seniority list
of all confirmed members of the Department.

2. Officers will make their selection of shifts
~ based upon Departmental seniority. Officers
w1ll submlt thelr lst and 2nd preference.

3. ~Members of the bargaining unit who may be
. on wvacation, sick leave, or other approved
~ leave ‘at the time of the posting and shift
. selection process shall assume responsibility
"« for their shift selection, in writing, through
a union representative. -

c. Bumping. - "Bumping", i.e., preempting. another

: officer's position after selection period, based
on superior seniority shall not be permitted.
Shift selections shall remain in force for the
full period.

d. Premium Pay Exclusion. There shall be no. shift

~ differential pay for midnights, = afternoons,

S - or support shifts  for members who work such

shifts as a result of- the ‘provisions of thlS
'Artlcle. »

~e. Nothing ~in ~this Article shall restrict the

- Department's - practice of rotating two (2)

officers selected by the -Department to rotate

~into and work on the day shift. ~Such rotation

to take place, at the discretion of the

Department, at each Six (6) month interval

(November 1 and May 1). Two (2) positions shall

be held open (and exempted from this section)

for - purposes of this rotation practice. The
‘positions will be filled by volunteers.

10.  Article XVI,3 "HQLIDAYSﬁf shall be amended to

add the following new section:

Section . Employees may “take, subject
to the prov1s;ons of this Section, up
to three _(3) days off with regular
‘straight-time -pay in 1lieu of the paid
holiday time set forth in this Article.
Each day so taken shall be deducted from
-the twelve (12) days allotted to each
employee. No more than three (3) days
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- may be~taken‘in75ﬁy'one (i) calendar yeer,.
(December 1 to November 30).  Days off
‘must . be scheduled in advance and the

- employee —must receive - advance approval

.. from the Department. Effective January 1,

1985, employees with at least five (5)

. years of service may use up to five (5).

. days as set forth in this Section.

11, Artlcle XIII, .Sectlon;B,'xshell be revised to
provide fOr'ﬁhree (3)“daYS per year, rather than two (2) days,
effective January 1, 1984 | | » |

| 12.,' The Arbitrator expressly determines that all
other requests for changes in the current collective bargaining
agreement are,not supported by competent and substantial evi-
dence, and therefore, thcsekrequests are dehied.

'13.  All other provisions in the parties' collective
‘f:baxgaining“ agreement shall be as kset, forth in the previous
contract between the Tanship and‘ the- Teamsters,“michigan'

Law Enfdrcement Local No 129.

V. CONCLUSION AND AWARD

s For _all the foregoing reasoﬁs,~ the Panel hereby
awards the foreg01ng prov151ons,‘ adopts"this ‘stateﬁent as
its complete award, and remands thls matter~ to the parties
for the drafting of a collectlve bargalnlng agreement in accord—
ance w1th the determlnatlons set forth above. The Arbltratlon

Panel retalns no further jurlsdlctlon.”
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Dated:

February 28, 1984

(
STANLEY {'.) DOBRY
Impartia}l [Chairman

FREDERICK B. SCHWARZE, ESQ. '
Township Deledate

WILLIAM GLIRDSEYE
Union Delegate
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' FOOTNOTES

lrhe Arbitrator is supposed to "call a hearing to begin within
15 days" of his appointment. The deadline seems virtually

- impossible, or at least severely impracticable, to meet.

Fortunately, these parties hadkthe,goedisense to waive that

“time limit.

2"Any oral or documentary evidence and other data deemed rele-
vant by the arbitration panel may be received in evidence.
The proceedings shall be informal. Technical rules of evidence

- shall not apply and the competency of the evidence shall not

thereby be deemed impaired." A verbatim record is required.
The panel works\by majorlty rule./ (MCLA 423.236)

3Here the parties continued - bargalnlng, ‘at least through the
hearing date. However, the parties did agree at the pre-trial
that further efforts by a mediator would not materially assist
in getting a settlement. The Commission was so informed by
letter'after the'pre-trial ! ‘ :

4The existence of these criteria is crltlcal to the constltu—
tlonallty of this entire statutory scheme.~~ :

There are at least six 1dent1f1able arguments that have been’
made against the legality of compulsory public sector arbitra-
tion. They are: it interferes with constitutional and home

rule power; it constitutes an illegal delegation of legislative

authority  to a non-public person; the statutes lack sufficient

~standards, so that there is an illegal delegation; it is ‘a

delegation of the power to tax to the arbitration panel, and

therefore violates the equal protection <clause's mandated

principle- of one-man one-vote; the hearings do not comport

‘with minimum -due process standards; and there is a constitu-

tional violation because there was no appropriate scope of
judicial review. See "Constitutionality of Compulsory Public

- Sector Interest Arbitration Legislation: ~a 1976 Perspective,"

Labor Relations Law in the Public Sector, Andrea Knapp, Ed.,
ABA  Section of Labor Relations Law. The standards set forth
in this law pass constitutional muster. ~The Michigan Supreme
Court recently stated- e e ’

"It is. generally. acknowledge that, ‘the 1nstant and
similar statutory schemes are directed toward the
resolution of complex - contractual problems which
are as disparate as the towns and cities comprising
- the locations for these critical-service labor dis-
~putes. The Legislature, through Act 312, has sought
to address this complicated subject through the
promulgation of express and detailed standards to
guide the decisional operations."
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FOOTNOTES (cont'd)

"We must conclude that ‘the  eight factors listed

in Section 9 of the act provide standards at least

as, if not more than as, 'reasonably pre01se as
the subject matter requires or permits' in effec-

tuating the act's stated purpose 'to afford an alter--

. nate, expeditious, effective and blndlng procedure

for the resolution of dlsputes.'" City of Detroit

vs Detroit Police Officers Assoc1at10n,~ 408 'Mich

 410,7461, 294 Nw2d 68 (1980).

SThisk
the Townshlp s new fiscal year.,

change will make the contract term synchronous

;15*
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