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~ INTRODUCTION

An arbitration hearing between the parties.was,held on
July 16, 1971 at the offices of the Michigan Employment Rela-
tions Commission, 7310 Woodward Avenue, Detroit, Michigan.

~ APPEARANCES

Fbr‘the Union:

Gordon A. Gregory, Esq.,

Gregory, VanLopik and Higle, Counsel
William J. Karpinski, Bargaining Committeeman
James Ward, Vice President Local 1383
Archie Mchay, Chrm. of Bargainlng Committee
William Blondhelm, Treas., Local 1383
Sam Sunman, Sec'y, Local 1383

For the City:

Brian M. Smith, Esq., Dykema, Gossett,
‘Spencer, Goodnow and Trigg, Counsel .

‘Richard Parker, Personnel Director . E’AQQRAN
Glenn E. Thom, Fire Commissioner RFL@HO NDUS”WM[
William Collin, Assistant Controller “’"h gan Sta; Légv ARY
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Arbitration Panel:

Nancy Jeah;VanLopikgwUnion‘Dé;égafe:;}"
~ Earl R, Boenstra,_Cigy'DeIEgate " S
,~‘Prof;UHarrygT,gEdward55,Impartial,Chaiyman.

ot qotds arbitration matter has been conducted pursuant to
Act. No. 312, Mich§gan,Public~Acts;gg=1969. This matter was

"~or1ginally_inim ated on August 12, 1970, when Mr, Boonstra (for
y i e Union), by separate letters,

Twenty-eight issues were sﬁbmittedg’bY-stipulation (Jt.

Ex. 2), to the,Pangl[for'resaiutigniét-the'initiatipn,of this
arbitration proceeding in,l@?Oﬁ"On’JanuaryVZO;'1971,,the Panel

-~ rendered a unanimous.dgciSion5bn,a11tbfﬁtheﬁissues,before them

on the original submission.

In the originai‘submissioﬁ,’Issué,#lg (Residency) was
framed as follows (Jt._Ex;xz);_.j RS S .

’_"Present;Practicé;aé/ﬁll éity employééé‘are'reQﬁired
to Iive within City of Warren. . SR aEe

4_UnioniDemdnd'—ﬁ'No;residéncy requirementslto’be

im effect.

City PoSifion{~+‘Presént,p&éctice tdlbehcontinued."
_ 'In'its Opinion and Award, the Panel resolved the Residency
issue by remanding it to the parties for further negotiations
»(Opinion,fp.yso): RN 1 O T e L

ﬁFor'reaSQns which:husflbe‘obvipus, théfPanei'has”

decided that this‘issue sheuld be_remanded to the

'of_eitﬁer~party, detefmine‘the.issue on its merits."

Cpio (00 APril 21, 1971, after the parties hag failed to resolve
this issge:by,furtherﬁnegotiation‘pursuant‘toithe aforementioned

s



~ remand, the Union submitted to the Impartial Chairman a request
for a determination of IsSue;#lQ&(Jt;»Ex.'S);l/ . ‘

The Impartial Chairman, by letter dated April 27, 1971,
subsequently reconvened the parties for a hearing in this
matter. In addition to the hearing held on dJuly 6, 1971, the

_ parties submitted~pre~hearing_and,post—hearing briefs which -
- have been reviewed, along with all relevant evidence, by the

- panel in its consideration of ‘this matter. -

__ This Opinion has been written by the Chairman of the
‘Panel. Concurrence by either member of the Panel in the Award
does not necessarily indicate agreement with everything stated.
in the Opinion. = SRR e e ' . L

L

POSITION OF THE PARTIES

‘Union Arguments:

'1; A residéncy rule is cléariy a‘"éondition of-employ-
. ment" which can be changed pursuant to negotiation
“or arbitration under Act. No. 312, LT

2. Since the matter of "residency" was originally sub-
' mitted to the Panel by stipulation of the parties,
the City argument hére that the issue is not
~arbitrable is without merit. e o

3. Children of firefighters, living in the Warren
- Consolidated School District, are required to attend
. school outside of the City limits of Warren

- (Tr. 487-488). S T ’ :

4. At least eléven'ffrefightérsv&O.nei 6wn property in
: ‘the City of Warren and therefore do not pay property
taxes to the.Cityn(Trf“sl;};g P . .

5. Two firefighters will soodl be displaced from their
homes and forced to move when the new junior high .
; schqolqis built innthé§VanDyké‘sdh001 district (Tr. 523);

1/ 1In the interim, apparently after it became clear that
the residency issue would not be resolved hy negotiation, the
~ Warren City Council passed a Resollition on April 6, 1971, which
read in part: ".,.all employees in the city service including

. bolicemen and firemen shall be required to maintain a bona fide

residence within the corporate limits of the city during the
~period of their employment." j(Ex;,A; attachedvto,Jt. Ex. 3).



'two or three other ereflghters may soon be forced
to relocate because of highway expan51on through

the Clty of Warren (Tr..539 540)

«VMany of the homes on the north side of Warren are

presently selling in the range of $30,000, which is
too high for the average firefighters (earning
$11 585 petr. year) to purchase (Tr. 520-522 553).

One firefighter testifled that he has found that

. homes for sale in the adjacent cities of Madison

Heights and Sterling Heights are $4,000 to $5,000

‘cheaper than the same house for sale in- Warren.

vHomes for sale on the south side of Warren are less

de81ra31e, older and require (in many instances)

substantial repalrs and renovations before occupancy

- (Tr. 548-519).

10.

11,

13.

14,

15.

Fireflghters nearlng retirement are- foreclosed from

‘moving to de51rable farm land iocated in c1ties near

Warren (Tr. 564)

Ex1sting hlghways and proposed new hlghways would.
permit firefighters residing outside of Warren to

- return easily and quickly to their flre stations

on call (Tr 562~ 563)

Under present circumstances, even with a res1dency
rule, there is ho guarantee that fire fighters will
be near home if called in -an- emergency (Tr;,584 592)

Most firefighters, wheh called back in an emergency‘

~do not report to the fire, but rather they man the

spare pumpers in the. statlons vacated by the on-duty

- firefighters respondlng tc the fire call’ (Tr 500
- 511, 592). ‘ _

Thetre is no concrete evidence to demonstrate that

- "somehow a firefighter is a better firefighter if he
resides withih the City of Warren" (Tr. 516). Fire-

fighters have. demonstrated equal (or greater) skills

“when respondlng to fire calls outside of the City of
'_Warren, pursuant to mutual aid pacts, as when. respond-
“ing to fires Withiﬁ Warren (Tr. 514, 594). :

'There is no ev1dence to. suggest that if the res1dency
rule is reJaxed there will be a mass exodus of fire-

fighters from the City of Warren (Tr. 595—596)

'Firefightere in the adjacent cities of Roseville,
- ‘Frazer and Madison Helghts are not bound by a resldency
'rule (Tr 563, 578) A _



16.
17.

City Arguments

s L .

If the re51dency rule was relaxed some flreflghtersi‘

in Warren could live in adjacent c1ties and travel.

to, their stations faster than they can from their -
. present homes within the Clty Gf Warren (Union post--
* hearing brief, p. 5). e

“"The Clty cannot deny that the right of an 1nd1v1dua1
“to live where he pleases is a fundamental personal

~liberty. ... and that its residency rule 1nfringes
thls 11berty" (Union post~hear1ng brief p. 4).

SR

‘1. ‘

The matter of re31dency is not a proper sub;ect for

e arbltratlon uhder Act No 312 (Tr. 472).

?2—.‘

The City Council resolutlon (see footnote #1) lS an .
"indication of the feeling of the City of Warren

“on this issue. ... The passage of that resolution ...

constitutes simply a clear-cut statement, a unanimous
statement bn the part of the City of Warren that
residency as a requirement of employment in the
Warren Fire Department must - contlnue and should

CQntinue"(Tr 473)

The C1ty of Warren has no jurlsdlction over the
school districts or school boundaries. The schools

‘are financially and politically independent of the
'government of" the City of Warreh (Tr 488~489)

off duty flremen are usually called back only in an
"emérgency" and, therefore, it is inperative that
they respond promptly (Tr. 498-499)

With the recently negotlated overtlme equalizatlon
plan in effect, the procedure for calllng back fire-
fighters is already too cumbersome. The overtime =

- equalization provision coupled with a liberalized

residency rule would seriously hamper the. ca11 back
procedure (Tr. 502~507 583) .

One of the argumenis heretofore advanced by the
Union in support of its recently won wage increase

- and cost-of-living allowance was that firefighters

needed more money to. offeet the high cost of living
in Warren (Tr. 586). Now the Union argues that
employees should be allowed to 1live outslde of

Warren because of . the hlgh cost of living

‘The re51dency rule has been in ex1stence and con-

finuouely enforced in. Warren since 1957 (Tr 580) .

o 7 U e g e
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f8,‘,A11 ﬁersdns:liViﬁgkwithin'the City of Warren, éithef
",directly or_indirectly, pay property taxes (Tr. 512).

9. ﬁighty;seven<tor‘mofe[thaa;haifyiof'tue firefighters
-~ already live in the allegedly "high rent" district
-.in;north-Warren:(Tr;;87)¢ f.: A :

10. HACéQrding fd,tﬁe‘197b_ceﬁs&s figu§e36f6r1MaCOmb :

County, there are 41,803 "year round' housing units
‘in Warren; there are 40,994 "owner-occupied" housing
: unitﬁé 22,126,ofﬁwhichfare valued at less than
$25,000 (Un. Ex. 24).,

11. The "average" firefighter earning $11,585.00 per
. year should be able to afford a home worth about

$27,000.00 to $28;000,09 (Tg, 571).

12, ,BefWeen Ten Mile,ﬁbad}aﬁd TWe1ve Mile Rdad‘in -
. Warren, there’are~ab9ut,16,0007hames>whichgaverage
- about $25,000 (Tr. 572-573). - S

~13. Usually there are about,250—300;hOMeS'forKSaleg/ '
- inh Warren at any given time, half of which are
"probably'Selling_fby;underf$25,000 (Tr. 576-577).
‘This real estate market is adequate to serve the needs
of a firefighting force %hich numbers 165 employees

(Tr. 576-577).

14, -Tﬁe,h§uéing'market,is Warfen;is'roughly_éomparable
- to the housing markets in other cities in Macomb .
'County (Tr;‘577),;‘j el , :

15;  Turno?er aﬁong_fiféfigﬁters is;veryjlqw, averaging
ohly 1-2 men (or 1.2%) per year (Tr. 584).,
16.. Thére,is nokpaucity'df appiicanfs for firefighter

17. Several citiesfadjaCent,to_Warrenggincluding Sterling
Heights, Hazel Park, East Detroit, Detroit; and
- Center Line, all enforce a residency rule for fire-
f‘fighters ahd]othef;citynemployeesf(Ifav577-588).

18, There is no‘pauqity~of,vaCant land for new homes in
- Warren; presently there are 1800 acres, which could
~accommodate up to 7,200 new units, available for

development within the City (Tr. 600). e

2/ The 1970 census listed "117" housing units as
~ "vacant for sale' ahd "599" as 'vacant for rent" (Un. Ex. 24).
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The residency rule applies ﬁniformiy”to a11.city
employees in the City of Warren (Tr. 601).

‘At most, no more than 3-5afirefightérs'préSéntly

desire to move out of Warren (Tr. 595).

The residency rule was not an issue at the last
negotiation between the parties (Tr. 603-604).

Achrding'to one~Union'Witngssg "fhe'avaiiability of
homes in Sterling is almost as bad as the City of
Warrenf'(Tr. 554). , S co 3

Finally;\Firelcommissioner Thom teStified that
(Tr. 587—588)5', R ' v ‘

"One of the essehtial things to making a good
fire department is the spirit de corps, which
could be construed as brotherhood or love of. _
your fellow man; which.is a faculty which grows
in the fire service. ‘ R R :

~ And as time goes on, he begins to think more
and more of his job and his position; and that is
brought out by the fact that he is so closely
associated with the men that he is surrounded by
and the inherent dangers he faces -- the spirit

- of the feeling of protecting a City in which he

is a resident, the thought that he is a part of
that City, that he's a voter in that City, he pays

‘taxes in that City I think makes him a better type

 One of the things thatvhas been brought out
continually in our discussions relative to improve-

- ments in the fire service as far as wages and working

conditions is the morale of the men, And I'm sure

v‘~that,it could be a factor, if we have a group of men
- in the Fire Department who just come there to get their

paycheck, that they're not particularly interested

- in the City as such, that they live twenty-five miles.
or fifty miles. o Ve e

And to try to establish a boundary line of where
one can 1ivekon1y‘establisheS’SOmething for contention
at a later date; that today five miles is good and
tomorrow ten miles is good, next day twenty-five or
fifty. And I don't think you could enforce it anyway,
any more than you can enforce some of the things that

are existent in the fire service today.

And these are -- I think, part of the reasons that

- a person should be a member of the community in which
he serves." R . '



~in the City of Warren should be req

- this position mu

definediin-Actho.:312,,de£init10nal' nce b
- from Section 14, which declares that Act No. 312 "shall be
~deenied as su

fdefine&,;in‘part;>a8‘folich:ijg‘

. Dpiscussion

”'ﬂ I; “

_The first issue to be resolved here concerns the City's

_contention that the subject of residency is not arbitrable under

Act. No. 312 and "that the guestion

I whether firefighters

red to reside in Warren
zens of Warren'" (City's
def, p, 2). For the reasons hereinafter stated,
st be rejected. T 7 : S

must be dealt with solely by the citi
post-hearing b

~ Section 9 of Act No. 312 states that:

I "Whenel§here'is~n@fagréemeﬁt,betwééﬁ-the parties,
or Where‘tﬁére,is;aniagraeﬁaﬁt,but.the parties
have begun negotiations or discussions looking to
a.ﬁeW;agreement]a& a71ﬁdmentxaf;the‘existing o
‘agreement, and wage rates or other conditions of
‘ 1te, the arbitration

‘employment ... are in ; ity J
8, OPinions;and~order

Qpanel‘shall'baéé”itsffinding
upon the following factors. ..."
The c§ntfé1 issue herefiSjﬁﬁefhér\akreSidéhcyffﬁié is encom-
bassed by the term "conditions of employment" in Section 9,
If so, then the City's coﬁtentiﬁnAMust_fall., ' e

- Aith6u§ﬁ1the termfﬁé§nditidﬁs7dfjempléymenfﬁ is not
guidance may be gleaned

; pplementai'tb{Aéf;ﬁb;1336¢ f the Public Acts of
1947,§/:as,amended,;,g‘andjdossgn¢t~ameﬂd.0r~repea1 any of its
provisions...." Given this iegi$lat;vé*statement, it is

interesting that in Sectien”lﬁﬂaf,PE

" Lto bargain collective is the performance of
~ the mutual obligatjon of the employer and the
. representative afgihe;em loyees to meet at reason-
~able times,hnd,coﬁfef*iﬁ:gdéd~faitthith respect
- to wages, ﬁours;-andwétﬁer&tarmsvéﬁd‘conditions

of employment. ..."

.3/ .ActﬁNb;lééé is;the_Pﬁblic‘Eﬁpiaym@niiRelatiOnS‘Act.

- hereinafter referred to as PERA,

gg, thefdutY ta’bargain is



‘Since the term "conditions of employment' as originally used

in PERA is adopted in Act. No. 312, and since Act No. 312 is

merely supplemental to PERA, the meaning given this term under
- PERA should appropriately;be fqllowed;infcases arising under

In this regard, the Michigan Employment Relations Com-
mission has recently held that a residency rule is a condition
of employment and thus a mandatory subject of bargaining under

- PERA. City of Detroit and'Detroit Police Officers Association,
- Case No._CGS%G;TS,,1971‘Lab,;0p412§7ﬁgFeb, 10, 1971I). The A
- Commission also ruled that after an impasse in negotiations had

been reached on the residency issue, the City could, by uni-
lateral action,-implement a residency rule.4/ =~

E S e e R T e T 2 .

In its post-ﬁéariﬁg'brief,‘fhe'City urges that City of
Detroit, supra, must be distinguished here because it "does
not deal with the- issue of whether after a city and uhion have
bargained to an impasse, the issue of residency can be decided

by an Act. 312 arbitration panel.'" In the opinion of the
~Chairman, this is a specious argument because the City of Detroit

does rule that "residehcy" is a '"condition of employment™ which .
is a mandatory subject of bargaining, and Act. No. 312 gives |
the arbitration panel express jurisdiction over "wage rates or

conditions of employment'which are not resolved by voluntary

negotiation between the parties.

Furthermore, as previously notéd,'the'parties to‘this
proceedingrstipulated'thatgthe residency rule was one of the
twenty-eight Issues in dispute to be resolved by the arbitration

panel (Jt. Ex. 2), 1In the original stipulation, the City did
not urge that”residency_wasfnpt a proper subject for arbitra-.

tion.5/

The Resolution passed by the Warren City Council on

‘April 6, 1971, does not change the fesult here. Section 13 of

Act No. 312 makes it clear that '"during the pendency of proceed-
ings before the arbitration,panelj,eXisting wages, hours and :

~other conditions of employment shall not be changed by action

of either party without the consent of the other, ..." Thus,
the resolution pertaining to residency recently passed by the

City of Warren is a nullity since it cannot serve to negate the

Jurisdiction of this arbitration panel to resolve a question

‘bresently pending before it. ﬁﬁReSidencyﬁ;is”a "condition of

arising in/compuISOrx'arbitration under Act No. 312,

47] The City of'Detroitfcasé did not iﬁvolve afdispute

5/ By contract, on Issue #15 (Retirement), the City
position in the joint statement of issues was that the Union _
"demand not proper subject of bargaining and thus not a proper
subject of arbitration." - T o R



-glve weight and meaning to the City

. clear though that reliance on Wi

- contended that PERA, to the
~ hours of work and other cond

ik

= of;employmenf" and,the,queStion of,residency"was; bﬁ,April 6,

1971, still pending before this‘arbiiratiOn‘panel and, there~
fore, the resolution was nothing more than self-serving
reaffirmation of the status-quo, If it was designed to be
more, than itVWQuldfseemingly;ﬁiglatejthe mandate of Section 13

‘of Act No, 312,

In,its'postmhearing'brief,\the;City relies on the Michigan
Supreme,Couxtjdecisioufof Wi1liaﬁs,va~Civil Service Commission
of the City of Detroit, 383 Wich 007 (1970), in an attempt to
i Council resolution and to
displace the jurisdiction of this arbitration panel., It is
lliams is surely misplaced.
There the Court did nothing more % n to rule that a residency
rule, if,praperlx;enacted3kis not of itself unconstitutional.
The Court further held that although the residency rule before
it was not unconstitytional, "this is not to say that under
all circumstances such a requirement would be reasonable and

valid," - 1d. at 517-518. - See, e.g., State, County and Municipal
- Employees Local 339 v. City of

) ‘ ighland Park, 363 Mich. 79
(1961) (cited at p. 518 In Williams). — —
. The Court'iHVWiiliams ﬁié Qot‘rﬁle‘that residency was
not a “condition of‘empfoyment"‘unaer‘PERA or Act No. 312,
Thus, Williams says nothing;which“iﬁgany‘way»altens or dilutes

- the obligation arising under Section 13 of Act No. 312. " There-

fore, the conclusion must stand that the Resolution of the
Warren City Council did not divest this arbitration panel of
its jurisdiction to decide the;15sue~0£ resideﬁcy_on its merits,

‘~Fina11y5-thekCi£y points ouf fﬁat’the’Firemen'and Police-

men Civil Service Act, Act 78 of Public Acts 1933 (1935), as

amended, M.C.L. 1948, SBection 38.501 et seq., M.S.A. 5.3351 et
seq.,~makes_it~maﬁdatoryuthat a person applying for admission

to any firemen's Civil Service Examination, must file a '
statement under oath that he has been a resident of the city for
at least one year prior to his application, On the surface,
there would appear to be a conflict BetWeén the residency

- requirement imposed by Act ?S-ahd’the.duty,td;bargain_over.'

conditions“of employment imﬁqsed~bwaERAe~; : | .
On’March'i,,iQ71; fhéfMichiganfsupfémé,Coﬁrt;iih,
Wich. 383 (1971, dealt with an analogous problem oreated b
the apparént;caﬂflict‘betweén‘partions;of the Civil Service
act, P.A. 1941 No. 370, M.C.L.A, 38,401 et seq., and DERA,
There, the plaintiff Civil Service Commission contended that

; Wayne
- County Civil Service Commission v. Board of Supervisors %31 Mich
~ A L g

~Act  No. 370 made it the exclusive bargaining agent for all

Employees~ofAWayne'COunty.;,The:Cpuntnyoard of Supervisors
extent it places rates of pay,
; itions of employment of public
employees into the area of collective bargaining, superceded

_pro.tanto'thosegprbvisionsor~parté'éf‘két,Nc.-37b dea1ing with

R



the same subject matters. The Court rejected the Commission's
‘position and ruled that the provisions of Act No. 370 which
were in specific conflict with the provisions of PERA were
"dimlnlshed pro tanto" by PERA (id at 373~ 374).

, The deC1sion 1n Wayne County C1v11 Serv1ce Commission
can be taken to mean that tﬁe residency requirements here in
igsue are superseded by the duty to bargain under PERA. Thus,
even though the City of Warren has passed a residence require-
ment and even though Act No. 78 appears to require a one-year
‘residency for all appllcants for employment to the fire depart-
"ment, it can be argued that both of these enactments ‘have been
superseded by the obllgatlon to bargaln over a mandatory subJect
of bargaihing pursuant to the Public Employee Relations Act,

‘and the related dﬁiy arising under Section. 13 of Act. No. 312

However, ‘while it seems clear that the re81dency rule
promulgated by the City of Warren is a ''condition of employ-
- ment" and thus is a proper subject for both negotiation and
arbitration, the same cannot be said about the residency rule
arising under Act No. .78. Aect No. 78 requires one-year re51dency
for persons seeking employment in the fire service; thus, it is
‘a condition of hire and not 4 condition of continued employment.
In City of Detroit, supra, the MERC ruled that (p. 249) ¢

"A Union need have no part 1n the arrangements made
only by a public employer to hire employees in order

- that the hiring system may ‘be established or operated.
In Michigan, the hiring of employees has traditionally
been a function of public employers, generally under
the aegis of a clvil serv1ce agency.;

- We do not read Section 15 of the Public Employment

‘“Relations Act as a requirement that the public employer
bargain on the standards or criteria ii establishes for
initiation of the employment relatlonshlp. We read
Tother terms and conditions of employment' as those
items which affect employees after they have beconte
employees " v :

Since the cited porticn of Act No. 78 deals with conditions of
hlre, it does not seemingly involve a *"condition of employment"
which is cognizable under PERA or Act No. 312 as that term has
been defined by the MERC im City of Detroit. Thus, there is
mer:t to the observation madé By City's counsel in his pre-
hearing brief (p. 7), that "to abolish the residency require-.
“ment would require an applicdant to be a resident to apply for
the job but enable him to move on his first day of employment "

In the 1ight of the above con31derat10ns, it must be
concluded that a residency rule which requires firefighters to
reside- in the Clty after employment is a "condition of employment"

—



under Act No. 312; that the issue of residency is properly
before this Panel to be resolved on its merits; that the action
of the Warren City Council on April 6, 1971, did not divest ,
~this Panel of jurisdiction in this matter; and that, therefore,

the City contention that the residency issue is not ‘arbitrable
must be rejected. - e IO RIS e

N T

N
N

. ™ :

The second and final issue to be resolved concerns the
merits of the Union's requested abolition of the residency
‘rule.6/ el e e S -

The Chairman is sorely distressed that the parties could
not see fit to negotiate a settlement of this issue on remand.
The question raised is plainly ohe which is better left to
resolution by the time-tested art of negotiation than by the
device of compulsory arbitration under Act No. 312. However,
since the parties have been“unablé or unwilling to resolve
this matter, the task unhappily falls in the lap of this Panel,

In'deciding‘this issue, the Panel gleans its Authority
and direction from the applicable paragraphs in Section 9 of
Act No. 312: : o e e o ‘

, ",..the.arbitfatidnipanel Shall base its findings,
opihions and order upon the following‘factcrs.‘,
- (a) The lawful authority of the employer. ..
(c) The interests and welfare of the public...
(@) Comparison of ... éondi;idns,Of’empioymént of the
‘ employees involved in the arbitration proceeding
with ... conditions of employment of other
_employees ... in public employment in comparable
_communities Fel @ e T T L e T ] ‘
(£) The overall compensétiOn,presently received by
' the employees,.. = . . '

6/ As alternatives to the total elimination of the
residency rule, the Union proposed (1) a residency rule per-
mitting firefighters to live within a twenty-five mile radius
of City Hall or (2) a residency rule requiring firefighters to
live within Macomb County, ST S .



"5L13;f7 *fwf1»}3l‘  

~ {(h) Such other factors, not confined to the foregoing,

- which are normally or traditionally taken into _
consideration in the determination of ... conditions
of employment through voluntary collective bargain-.

.~ ing, mediation, fact-finding, arbitration or otherwise
- between the parties, in the public sgector or in
- private employment." . : :

. ~Without intending to do hazard to the City presentation,
the Chairman discerns two prime re ohs why the City is opposed
‘to the abolition of the residency rule: (1) it would destroy
‘the existing esprit de corps among firefighters and (2) it
would make it more difficult to call-back firefighters in an
emergency. Secondarily the City has arglhed that there is no
dearth of housing in Warren, the turnover among firefighters is
very low; there is no paucity of new job applicants, and only a
handful of all firefighters have even expressed a desire to

move outside of Warren.

As to the first two points (esprit de corps and call-
back), the City arguments plainly are not fully substantiated
by the evidence in the recbrdg?'As‘the_Union“COrrectly urges, -
there is simply no concrete proof to show that an employee
living within the geographic. bounds of Warren will be a ‘better
employee for the City than one living outside of Warren. For
‘one thing, firemen in particular, already live together (in
the firehouse) for long hours while on duty. Thus, if high
morale, unity of effort and esprit de corps is to develop at
all, it surely can do so during those long hours.of togetherness
at the fire station. Furthermore, a person who is serious
and conscientious about his work will probably demonstrate these
traits wherever he is at work. Firefighters accrue certain
benefits and rights with accumulated seniority (such as longevity
~pay and retirement pay) and a firefighter who is derelict in his
work would risk loss of job and resulting loss of seniority and
associated benefits. This risk would be the same for a resident
~as well as a non-resident employee, Finally, the notion of
‘esprit . de corps as espoused by the City may be an antiquated
notion in any event, given the high mobility of the working
~ forces in the United States. In the ast 20 years, transporta-
tion has improved~tfemenddﬁSly,‘jcbsljﬁpeaffiﬁ*greafer variety,

and workers are accustomed to movement. Given these factors
it is unfair, without some proof on the point, to categorically
suggest that esprit de corps, oyalty and worker morale will
suffer or disappear with the abolition of a residency rule.

The question of call-back is more troublesome. The City

cargues that if firefighters live too far outside of Warren

they cdnnot respond quickly in an emergency. The Union counters

- by pointing out that firefighters are not required to be "on
- call" when off duty, there is no guarantee in any event that
a firefighter will be at home to respond to a call whether or
not there is a residency rule; and there are certain locales
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in cities adjacent to Warren from which a firefighter could
travel to his fire station more quickly than he could if he
were living in certain areas within Warren. The points raised
"by the Union are nbtiinsignificaht;~' SR

On the other Wand, it is fairly well understood and
seemingly accepted that even though firefighters are not ‘'on
call" when off'dutyg.they.stillrare-neveftheless'frequently
summohed at home to come to the aid of the City in an emergency.
Given this work reality, it seems evident that an unlimited
residency rule -- (i.e., the total abolition of all residency
requirements) <~ would be particularly inappropriate for
firefighters since fhe call-back procedure surely might be
seriously encumbered if Warren firefighters were allowed to
live anywhere in the State of Michigan. While the Union is
correct in its assertion that there is never any guarantee that
any fireman (whether he be a resident or non-resident of
‘Warren) will be at Rome when called, still it must be recognized
‘that a firefighter who is at home when summoned for call-back
will be better able to respond promptly to the call if he lives
within a reasonable distance from his work station. :

With these two points at ‘least partially discarded, the
essence of the City's position here would seem to be that unless
“an existing '"condition of employment! is shown to be patently
discriminatory, grossly inequitable and/or unreasonable, it
should remain in effect. 1In other words, the burden should be
on the Union, as the party moving for a change in the "condition
of employment," to demonstrate a compelling need or reason to
 justify an alteration of the residency rule. While this may
be an overstatement of principle, since 'technical rules of
evidence shall not apply" in an Act No. 312 compulsory arbitra-
tion,7/ nevertheless the Panel is bound to render a judgment
which is grounded on "competent, material and substantial
" evidence on the whole record."8/ To the extent that such

eviderice is required, it seems only just that it should be
 forthcoming in no small measure from the moving party oh any
given issue. = ST - S Co

~ In this regard, the Chairman is satisfied that there is
‘no convincing evidence on the whole record which establishes
& paucity of reasonably priced housing at the present time -
‘within the City of Warren, Indeed, the record suggests that
the contrary may be true. While it is clear that if the
residency rule were to be relaxed firefighters would have
greater access to desirable housing, this is not the same as.
~ saying that there is insufficient housing in Warren at the
present time., o I B ‘

7/ See Section 6 of Act No. 312.
'8/ See Section 12 of Act No..312,
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_.Since the Union has not shown a paucity of available

housing in Warren, the primary thrust of its argument must be

that a residency rule infringes on the personal liberty of

firefighters to live in the place of their choice. Needless

to say, this is an attractive argument which cannot be dis-

- carded easily in thié matter; however, the point raised is
~diminished by two contrary considerations: first, the Michigan

Supreme Court, in Williams v. Detroit Civil Service Commission,

383 Mich. 507 (1970), has ruled that a residency rule is not

of itself unconstitutional] and second, even if the Chairman
were to accept one of the two alternatives to the existing
residency rule‘suggested by the Union,gfkthere@still would be
a resulting infringement, albeit somewhsat less than now, of

 the right of the employee to live in the city of his choice,

The perplexing nature of the problem was aptly summarized;

by the Court in Williams:

- "Is a‘residencg requirement a mere remnant of
‘feudalism or sound administration to secure from
-a city employee better,perforﬁanbe; community

- pride, interest and participation in city affairs,
- payment of city taxes, and so on? ... We conclude
that all of these questioins are debatable."

“Recalling that this is anl"ihééréstvarbitration," and

khOt a traditional "rights arbitrati y".and as such, a substitute

for collective bargaining, the Chairman, with some reluctance,
is satisfied that on balance there is no compelling need or

other satisfactory reaSQﬁ~sEOWn.to‘ieqnite' the - amendment
of the residency rule at this time. Pursuant to Section 9(h)
of Act 312, the Panel cannot be blind to the reasonable expecta-~

tions of the parties, especially when weighed against the

total "package" settement Heretofore ordered by this Panel -

. in its earlier resolution of the other 27 issues.

‘ ALl things cohsideréd;ftﬁé f0li§wingk@eigh most heavily
in this determination: (1) the residency rule is non-discriminatory
since it applies to all City employees: (2) according to the

~decision in Williams, there apparently is no constitutional

proiection against a residency rule of the type presently in
force in Warren; (3) the evidence does not indicate a paucity

~of reasonably priced homes or lots for sale in Warren at the

present time; (4) there is no ‘clear ‘pattern for or against the

abolition of residency rules in the cities adjacent to Warren;
(5) there is no evidence to suggest that there is in fact a
greaten;sele¢tion”quBOmes, iﬁfquantity or variety, in the cities

9/ That is, eitﬁérjresidenCy 1imifed't0 Macdﬁb.Ccuhty.

. or residencyglimited to thevar&aS;Within a 25 mile radius of

City Hall,



‘sulround1nq Warren, and (6) apparently only a handful of fire-

fighters have to date. cxprassed a real desire to move out of -
Warren. All of these factors, in additlon to the others.

- the Unlon

discussed above, mllitate agalnst the change here sought by

For the aforementloned reasons, ‘it is the Judgment
of a ma301lty of this Panel that the ex1sting residency rule
coverlng firefighters should contlnue in effect for the remain-

" . ing term of the present (1970) ‘agreement between the City of

Wallen and Local 1383 of the Warren Fireflghters Assoclatlon.

S

| Concurrlng on point "I" (arbitrabllity) and dlssentlng on

p01nt "II" (merlts)

Nancy Jean VanLoplk /s/
Unlon Delegate -

Concurrlng on. polnt "It and p01nt "II"

- Earl R’ Boonstra /s/

Dated:

Aiza? 27 177/
g J |



