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i, INTRODUCTION

This matter is before a panel of arzitrators agpointed pur-
suant to the terms of act 212, Public Acts of 1969, as amended,
for the purposes of hearing and ceciding unresolved issues in the
new contract dispute between the parties. The Petition Zor Arzi-
tration was irnitiated by Command Cfficers Asscciaticon cf liichigan
or. July 29, 1985, by Ann llaurer, its Labor Eccnomist. On Cciober
7, 1%€5, pursuant to the statute, Xenneth P. Frankland was ap-
zointed by the Michigan EZxmployment Relates Ccxmission to serve as
Crairman of the arbiiraticn panel. A pre-hearing conferenée Was
held on October 20, 1985, Ev letter dated Novembder 1, 1985, the
Chairman issued a summary of the pre-hearing ccnference. It was
acreed that Mr, Birdseye and Mr. Stoker would be both delegates
arnd advocates for the Uniecn and County respectively. It was ob-
vious at the pre-hearing ccnference that the parties had widely .
édivergent views as to comparable communities. The parties agreed
to exchange a proposed list of comparable communities within 30
days. On December 2, 1985, the County proposed its comparable
communities; the counties of Allegan, Bay, Calhoun, Eaton, Grand
Traverse, Lapeer, Lenawee, Marquette, Midland, Tuscola and Van
Buren. By letter dated December 3, 1985, the Union proposed the
counties of Washtenaw, Jackson, Eaton, Shiawassee, Genessee and
Oakland, plus the cities of Brighton and Howell, the Michigan
State Police and the Huron-Clinton Metro Police.

The Chair and the parties mutually agreed that in lieu of an
oral hearing on comparable communities, the parties would submit

exhibits in support of their suggested comparables, aleng with any



The partics would there-

expert statements by February 7, 198¢.

after submit briefs ani rebuttal arguments ¢a OF nefore February

14, 1986. This procedure was confirmed in writing on January 24,
193¢, by way of a Re-lNotice of ilearing.

The Ccunty submitted its brief on Februazly 14, 19%86. On

ebruary 14, 1986, the Chalir received a talephone call frenm ds.

L2134

Maurer regarding a possible extension of wearing dates, andé that

the Union's reply brief would not ke submitted on February 14,

1¢86. There was an argarent risunderstanding amongst the zarties

as to whether or not there was a consent Zox aciourned hearing

ween reconcilcd with hearing cates reschecduled

for April 14 and 1%, 1986. The Unicn's brief was received Dy the

Chairman on March 3, 1286, although the peostmarx indicated it was

nailed en February 27, 1286. Civen the apparent Mis

regarding extension cf mearing dates and filing cf

prief, the panel will accept the Union brief, notwithstanding

verbal objections to the contrary. There has been RO showing that

the County has been substantially prejudiced in any manner by the

delay, and in particular, the Union prepared its brief without

reading the County brief, which had been mailed to the Union on

February 7, 1986, but subsequently returned unopened.




state equalized value, per capita income, size of

i1. CRITERIA FOR DETIPMINING COMFARABLE COMMLNITIES

As has been pointed ou%f by the parties, 1567 P 312 reguires
that a panel, in making its determinations on disputed issues, use
the factors set forth in Section 9 of the Act. At issue for com-
garable comaurities is the stancards set sor+a in Section 9(D) of
the Act, mainly "comparison of wages, hours and conéitions of em~
sloyment of employees involved in the arbitration proceeding with
the wages, hours and conditions of empleyment of other employees

performing similar services and with other employees cenerally:

vate employment in comparable communities." aAct 2.2 acbitration
is move than an exercise in computer znalysis. Cormparability is
2t best a mat=er of degree and judgment, not 2 litmus test for
cichotomies. It is unfortunate that the parties could not find
any comparable communities, but the panel was willing to assume
the responsibility of picking aﬁd choosing amongst those proposed
communities that have been suggested.

The main thrust of the Union presentation is that comparabi-
lity should be measured by proximity, as all of its suggested com-
munities are geographically proximate and, more importantly, sug-
gests that the proper evaluationlshould utilize a regional econo-
metric forecasting system with emphasis being placed upon auto-

motive versus non-automotive economic activity. Conversely, the

County believes that the principle components should be population,

department and

incidents of crime statistics.



In sugport of its argument, the County suqggests that the worl

"comparablz" means similar and that the word "community® denotes
neighborhood, vicinity or locality. The Union makes no definition

or assertion, but it is fair to say that both parties are talking

beul
%

in ter=s of similarities, buit disagree as to the concept o£ co

munity.
~hus, the panel needs as a threshhold jgsue to clarily its

understanding of the concept of community or locality.
Ta supgort of its argument, the County suggests that only

county juriscictions should be used, whereas the ynion prcoeses

two cities plus Michigan State Police and the Huron-Clinton Metro-

solitan Force. Turning first to the issue of regional or state-

wice forces, it is the canel's opinien that neither the Michigan

crate Police nor the Huron-Clinton authority areé appropriate com-

parables in this proceeding. Utilization of a statewide or region-

al agency is inagpropriate because the jurisdictional basis is

drastically broader than that of the county sheoriff department.

Further, the governmental organizational structure does not lend

itself to comparison nor does the method of ginancing suggest that

either of those entities is comparable. The Union suggested, in

favor of those two entities, that employees of the County and of

those entities work in the same general geographic area. However,

there are far more criteria that are of greater importance in

determining comparability than simply working side by side in a

particular land mass. This does not denigrate the concept but in

view of the other criteria, it is not so compelling as to outweigh

these other criteria.



With respect to utilization of the cities of Howell and

Brighton, it is also the paneal's considered judgment that the same

are not comparable communities within the meaning of Act 312. The
arcument presented by the County is persuasive as to difference in
operational functions of the respective agencies, differing fund-

ing scurces and, most significantly, the very basic organizational

governmental structure. Counties, by constituticnal and statuteory

randates, perform functions which cities are not called upen to

L

do. example, counties have agricultural and stabilization en-

'
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c
tivies, welfare agencies and similar activities which are not
found in cities. It is alsoc significant that cities have a guite
divergent funding mechanism being ahle to assecs more millace than

a county in order to raise lecal revenues. Further, cities have

the option to impose income taxes as & source of revenue, which is

not available to counties.

Counties are the lérger organizational unit performing broader

functions for its residents and delivers public safety services to

a more diverse density of population as well as larger landéd mass.

These present obvious differences of needs and raise significant

questions of funding, resources and the like that mitigate against

using cities for comparison.
In determining the appropriate criteria to be applied,

the panel is appreciative of the extensive exhibits and argumentive

briefs filed by both parties. References to Elkouri and Elkouri

are, of course, helpful since they are the recognized authority on

arbitration. However, Chapter 18, as presented to the panel, is a

general explanation by the authors' of standards to be applied by

e e e T ey



arbitrators to determine the prevailing practice on an issue-by-

issue basis. Some of the comments of the authors are helpful in
the determination of comparability, but the focus is clearly not
on a critigue of standards for comparability but rather, standards
f£cr determining the prevailing practice on a particular issue to
be resolved.

~ne major thrust of the Union's raticnale is that contiguous
counties irrespective of size and population density should be
the predeocminant factor complied with the automctive-non-autcemotive
econometric nmodel. The County, cn the other hand, has asserted
the more traditioral concepts of population, SEV, per capita in-
come, crime statistics and total perscnnel. It is this panel's
velief that the criteria to be agplied in this case are proximity,
population, SEV, per capita income, size of departments, entities
with rcad serceants, land mass, with these criteria being applied
without specific weight being given to one or more.

In applying these criteria to the proposed comparable com-
munities, the panel is mindful of certain facts of record, and
those which are common knowledge to the pafties and to the general
public regarding Livingston County. For example, there are only
two significant population centers, Howell and Brighton, with the
next largest being Fowlerville. All three of these population
centers are along Interstate 96, a major east-west artery connec-

ting the Metropolitan Detroit area with the State Capitol in

Lansing and then the western part of Michigan. The significance

of I-96 is only partly touched by the parties, but it is an obvious

facilitator of commuters from Livingston to the Metropolitan area

of Detroit, and it is also the connector which has begun the pro-
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cess of urban sprawl from the Greater Metropolitan Detroit arez.

Likewise, U.S. 23, a major north-scuth artery on the eastern edge
cf the county, is a masor connector between the cities of Flint
and Ann Arbor and contributes to the mobility of the Livingston
community.

The parties have not given tihe land mass, size and miles to
be patrolled as significant factors to be compared with other com-
munities. It is ironic that the parties have not utilized this
information in their analysis since what is patrolled as to area
and mileage would seem to be important indicla of ceomparability.

mhe Union has steadfastly attempted to link Livingston with
the Detroit SMSA undoubtedly because of the hicher wage structure
tihroucnout the Detroit SMSA. However, it has been pecinted cut by
the County, that Livingston is, in reality, an outlying county

within the Detroit SMSA. Utilizing the Bureau of Census, defini-

L) L]

tion of an urbanized area, Livingston has no erban" area. The
Union's heavy emphasis upon the Detroit SMSA in the automotive and
non-automotive econometric model could well be 2 valid argument if
in fact the county was a heavy urbanized core. However, here the
population density of Livingston versus Wayne, Oakland and Macomb
counties in the Detroit SMSA pales by comparison. Only Lapeer,
within the Detroit SMSA, is analogous to Livingston.

This panel generally believes that proximity is reasonably
important and, counties that fit into the majority of the cri-
teria for comparability and are proximate and/or ceontiguous,
ought to be utilized. That assumes, of course, that the contigu-

ous counties are within a reasonable range using the key factors

-7-



of pepulation, SEtV, per capita income and the like. Thus, an
er&mination of the Union's proposed counties suggests that Oakland
should be excluded because of its population of over 1 million,
approximately ten times that of Livingston, as well as its SEV
base of $14 tillion, well in excess of $1.2 billicon in Livingston.
It clearly is a high Zensity urkanized community, and although ad-
joining Livingston, is not comparable. Tarning next to Genessee
County, it likewise should be excluded because its population is
almost four times as large, its SEIV approximately three times as
large arnc its per capita income at least $1,500 in excess of

Livingsten. More importantly, Genessee incluces the City of

Flint which, by all stzréards, is a higly urbanized center, and
there is no analogous situatien in Livingston.

Turning next to Washtenaw, it likewise sheuld be excluded be-
causes its population is more than twice that of Livingston, its
SEV is one and a half times that of Livingston, and its per capita

income is $11,627.00 versus $§9,551.00. Washtenaw likewise has a

major urbanized center, the City of Ann Arbor, and although many
portions of its outcounty areas is analogous to Livingston, its
urbanized centers of Ann Arbor and ¥Ypsilanti negated inclusion as
a comparable community.

Turning next to Ingham County, its population is 275,000 ver-
sus roughly 100,000 and its SEV is 2.595 million versus 1.284
million and its per capita income is 11,321 versus 9,551. Ingham

also has Lansing, the State Capitol, and is thought, in the panel's

consideration, to be more urbanized and less rural than Livingston

and, thercfore, is not comparable.




With the remaining two proposed Union counties, the panel be-

lieves both should be comparable communities to Livingston for
slightly different reasons. Shiawassee County is slightly smaller
in population, slightly smaller in SEV, but with a slightly larger
per capita income, while Jackson has a slightly larger population
bage, alrmost identical StV base and almost identical per capita
income base. Although Jackson County does have one principal city,
sSackson, on the basis of statistics alone, it would seem to be
closer to Livingston as far as socioeconomic demographics. It
likewise has a major east-west interstate, 94, similar to I-9€ in
Livingston County, but yet it has land masses for agricultural ang
recreational purposes, which are guite gimilar to the agricultural
znd recreational land masses in Livingston County.

Without conceding that Shiawassee might be 2 comparable
county, the County's brief suggested that it does not have ccmpel -
ling reasons to exclude it as a comparable. What argues in its
favor, of course, is its proximity, being a neighbor to the north,
Having a relatively insignificant urbanization with only one prin-
cipal city, Owosso, general characteristic being rural, agricultural.
It likewise has a significant interstate, I-69, connecting Flint
with Lansing. Likewise, if you accept the County's arguments re-
garding Livingston as being an outer edge within the Detroit MSMA,
e Plint SMSA. It

Shiawassee is likewise reasonably analogous in th

is in reality to Flint what Livingston is to Detroit as far as the

sMSA demographics are concerned. Thus, the panel considers the

proposed Union communities of Jackson and Livingston to be com-

parable with Livingston.




Relative to the County comparables, the panel tends to agree

with the Union's argument that the 50%/50% rationale offered by
the County is but one of several ways of determining comparability.
It is not an end all, of course, and the Union has correctly
pointed out that with respect to SEV, population and per capita
income, that other candidates could well fit within the arbitrary
percentage selected by the County. Be that as it may, it is the
method by which the County gleened certain candidates and the
Union has not contradicted specific counties fer disqualification
but only suggesting generally it is an invalid approach. 1t is
just as valid for starting purpcses as was the Union choice of its
econometric model,

The panel has atiempted to apply the same criteria that it
used with the Union proposals. There is a reasonably compelling
argurent that proximity ought to be a key jindicator. Thus, al-
though the Union proposed enly counties contiguous to Livingston

County, the County has proposed places reasonably distant. Even

though they may statistically be within a norm. the counties of

aAllegan and Grand Traverse can be excluded almost because of their

distant geographical location and not being reasonably adjacent

to a major SMSA.

The panel would accept the balance of the County proposed

comparables including Bay, Calhoun, Eaton, Lapeer, Lenawee and

Midland. The rationale of the County is set forth in its brief

and is compelling for the inclusion of these communities. With

respect to population, Eaton, Lapeer, Lenawee and Midland are

~10-



slightly below Livingston, whereas Bay and calhoun are slightly
above. As it relates to SEV, Calhoun is almost identical to
Livingston, Midlandé is slightly higher as is Bay. whereas Lenawee,
Eaton and Lapeer are below the SEV of Livingston. With respect to
the total number of employees in the sheriff departments, although
not totally meaningful in and of itself, it is some barormeter of
their respective departments. Livingston has €1 full time employees

and the Shiawassee and Jackson, the Union proposed comparables

have 48 and £5 employees respectively, somewhat smaller. Lenawee

has £0, almost an egual number, while Calhoun, Lapeer and ¥idland

hzve less anéd Eaton has more. At least from a2 gross numbers per-

ecective, thesa give the parnel a reasonable range below and above
s P

-

Livingstcn when the issue of full-time employees within the sherif

department is discussed.

s it relates to the issue of sergeants and road serceants

enly, the Unicn suggests only those counties that have exclusviely

road sergeants ought to be included. They point out that only six

of the eleven proposed counties of the employer, (without identi-

fying them) have exclusive road sergeants comparable to Livingston.

It is this panel's considered judgment that to overly emphasize

this point to the exclusion of all other factors does not do jus-

tice to the issue of comparability. It is admittedly important

but is not a prerequisite that all comparable communities have the

jdentical road sergeant component as suggested by the Union. The

panel needs to have information regarding sergeants bcth as to

their number and their duties, whether they exclusively ride or

performed other supervisory functions when making its final arbi-
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trable decisions.

It can be argued that the inclusion of Bay and Calhouh are
counties too remote from Livingston., However, to give the panel
a reasonable balance, it would seem that Calkoun, although slightly
larger, has an almost identical SEV and has a per capita income
slightly in excess of Livingsten and is bisected by the I-94 ex-
pressway, which lends social econcmic demographics comgparable to
Livingstor. Bay is slightly higher in pepulation ané SEV, but
$300 per capita greater income. Since scrTe counties selected are
smaller, these provide the panel a range on the other side for

consideration.

rroximate to Livingston, it has many of the same general character-
istics as Livingston. Its population density is roughly 12,000
less than Livingston. Its per capita income is almost identical,
and its SEV per capita is within $150.00 of each other. It like-
wise is predominantly rural and seems more in character with
Livingston as to its agricultural non-urban characteristics. &As to
law enforcement services, the 1984 crime statistics total offenses
are 2579 in Livingston and 238C in Lenawee. With reasonably
striking parallels, it tends to connote or at least raise the in-

ference that law enforcement activities are reasonbly comparable.

Lapeer was included because it is in the Detroit SMSA and
appears to have similar characteristics as Livingston within the
SMSA. Although smaller, it too is an emerging county affected by

urban sprawl which is slowly changing its rural pastoral nature as

is happening in Livingston.




In summary, deciding comparable communities is not an exact

science. The panel must get a "feel"” Zor the community that is
weing compared using the various statistical information made
available by way of exhibits and strixe a reasonable balance.

This panel is not pursuaded that the Union's approach relying
upcn the econcrmetric model is rmore accegtacle than the more tradi-
tional criteria espoused by the County. To some extent, the Union
vrief, Page 7, recognizes this when it states, “"the econcmetric

methcd will probably gain a substantial, if not ecual, place with

the traditicnal criteria." Although it Is statistically placed
within the Detroit SMSA, for the reasons set forth in the County's
brief, Livingston County has just not as yet acguired the irdicia
that one would normally connote with an urbanized cormmunity. at
least in this parel's mind, communities that have been selected as
cdmparable, have more of a rural flavor, less dominated by urban
centers and within a limited range, can be considered comparable.
In the final analysis, the exhibits and arguments presented by the
Couﬁty were more persuasive when comparing the individual communi-
ties than were the Union's presentation relying more heavily upon

metropolitan area components.

B - '? I —
Dated: L%{Lulﬁ A 12 Respectfully submitted,
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I. INTRODUCTION

This matter is before a panel of arbitrators appointed pur-
suant to the terms of Act 312, Public Acts of 1969, as amended,
for the purposes of hearing and deciding unresolved issues in the
new contract dispute between the parties. The Petition for Arbi-
tration was initiated by Command Officers Association of Michigan
on July 29, 1985, by Ann Maurer, its Labor Economist. On October
7, 1985, pursuant to the statute, Kenneth P. Frankland was ap-
peointed by the Michigan Employment Relations Commission to serve
ap Chairman of the arbitration panel. A pre-hearing conference
was held on October 30, 1985, By letter dated November 1, 1985,
the Chairman issued a summary of the pre-hearing conference. It
was agreed that Mr. Birdseye and Mr. Stoker would be both dele-
gates and advocates for the Union and County respectively. It was
obvious at the pra-hearing conference that the parties had widely
divergent views as to comparable communities. The parties agreed
to exchange a proposed list of comparable‘cammunities within 30
days. On December 2, 1985, the County proposed its comparable
communities: the counties of Allegan,.Bay, Calhoun, Eaton, Grand
Traverse, Lapeer, Lenawee, Marquette, Midland, Tuscola and Van
Buren. . By letter dates December 3, 1985, the Union proposed the
c#unties of Washtenaw, Jackson, Eaton, Shiawassee, Genesee and
Oﬁkland, plus the cities of Brighton and Howell, the Michigan
State Police and the Huron-Clinton Metro Police.

The Chair and the parties mutually agreed that in lieu of an
oral hearing on comparable Eommunities, the parties would submit

exhibits in support of their suggested comparables, along with any




expert statement by February 7, 1986. The parties would there-
after submit briefs and rebuttal arguments, |

A proposed Opinion Regarding Comparable Communities was cir-
culated by the Chair and later adopted by the panel majority on
April 15, 1986. That Opinion is incorporated herein as if render-
ed as a part of this Opinion and Award..

Hearings were held on April 14, April 15 and May 15, 1986.
The last offers of the parties were received May 27, 1986. The
parties reserved the riéht to file briefs and the County submitted
a brief dated July 18, 1986. The Union did not file a brief on
the facts, but did file a memorandum regarding legal issues raised
in the County brief.

The panelists were split as to rendering an award prior to
the award in the deputies’ arbitration. The panel majority con-
¢luded that to wait was not in the public interest and that once
arbitration commenced, absent mutual agreement to withdraw or de-
lay an award,.the panel is obligated to render an award. 'Thus,
the Chair has prepared this Opinion and Award and, when coﬁcurred
in by a majority, constitutes the award of the panel.
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II. STIPULATIONS

At the beginning of the hearing, the parties stipulated aﬁd
the panel agreed that the time limits under the Act were waived.
Purther, the contract should be of two years' duration, from
January 1, 1985, through December 31, 1986.

Purther, cerﬁain issues were dismissed and the stipulated
provisions of all agreed upon language is attached hereto and is
incorporated as part of the contract.

It is also agreed tﬁat all provisions not subject to arbitra-
tion nor stipulated as to changes are adopted and incorporated in
the new contract precisely as stated in the o0ld contract.

The parties further agreed that the remainihg issues to be
arbitrated are as follows: |

Economic
1. Wages
2. Pension - Employer to Pick Up Costs
3. Pension - Normal Retirament Age
4. Health Insurance for Retirees
5. Longevity
6. Bereavement Leave
7 Call-Back and/or Court Time
8. Marine Division and Underwater Recovery Unit
9., Ammunition

Non=-Econaomic

1. Grievance and Arxrbitration Procedures
2. Discharge and Suspension (Records)

3. Discharge and Discipline (Liability Insurance)

j
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4. Shift Preference

5. Weapons Qualifications
6. Past Practice Clause
7. Election of Remedies
This Opinion will discuss the last offer on an issue-by-issue

basis with the panel opinion and majority vote on each issue.



III. ISSUES
1. Wages:
County's Last Offer:

55.1 Sergeants shall be paid in accordance with the following
step scales effective from January 1, 1985:

Start 1l Year 2 Years 3 Years 4 Years 5 Years
$17,681 . $19,861 $22,058 $23,163 $25,763 $26,181

55.2 Effective from January 1, 1986, the five (5) year level
sergeants rate shall be ten percent (10%) above the top
level in the "deputy” classification within the law en-
forcement unit, provided, however, that it shall not ex-
ceed $28,111 for 1986. The start through fourth year
levels within the sergeants scale shall be increased by
a like number of dollars as the fifth year level is in-
creased pursuant to this provision. -

55.3 Employees must be employed on the date of ratification
by all parties to be eligible to receive retroactive in-
crease.

Union's Last Offer:

55.1 Sergeants:
1-1=85 to 12-31-85

Sergeants shall be paid by 10% differential over the top
step in deputy pay scale.

1-1-86 to 12-31-86

Sergeants shall be paid at 10% differential over the top
step in deputy pay scale.

The record discloses there are seven segeants in this unit,
all of whom are at the top step stated as five years in Section
55.1 of the o0ld contract. Presently, they receive Two Thousand
Dollars ($2,000.00) more than the top deputy pay scale and based
upoh the expired deputy contract, the maximum would be $25,000
($23,000 plus $2,000). The deputy contract is also in arbitration
and an award is yet to be finalized. Although there has been dis-

cussion to wait for that award, as noted previously, the panel be-




lieves an award is appropriate in this case. Both parties were
aware of the possibility of this case being decided first and took
that risk. Since the top deputy pay is critical to analysis of
the proper sergeant pay, the parties were willing to roll the dice
and even present their proofs, and now their offers without the
benefit of a fixed number. Thus, the panel will consider the evi-
dence, apply the criteria of Section 9 of the Act and select the
offer that most closely comports to the Section 9 standards.
Ofiginally, the County proposed Three Percent (3%) raises
over the top deputy for 1985 and 1986. The Union proposed Thir-
teen Percent (13%) in 1985 and Fourteen Percent (14%) in 1986 over
the top deputf. Now the offers are substantially changed. The
Union still uses a percentage differential, Ten Percent (10%) each
year, but the County ofers $26,181 for 1985 and Ten Percent {10%)
above the top deputy rate for 1986 but with a cap of $28,111. Why
the dramatic change? The panel can only surmise that each party
was impressed by the evidence and that either offer, if selected,
will not create a disparate result., It is also important ﬁd.note
that the panel will use evidence from exhibits on only those com-
parable communities identified in the prior opinion (U-Ex.3,
C-Ex.2 and 3). C-Ex.3 demonstrates that the median top sergeant
salary on January 1, 1985, in the comparables was $26,181 and the
mean was $26,665. The County witness testified that all compar-
able communities had sergeants' responsibility that was discribed
as "road operation supervision", which is analagous to the seven

sergeants in this unit.
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The County presented evidence regarding the other Livingston

County employees (C~Ex.5); the differential between the top ser=-
geant level and the top deputy since 1974 (C~Ex.7); the wage in-
creases compared to the CPI (C-Ex.6); and U-Ex.4 was offered to
bring the CPI information more current.

The County offered testimony regarding comparison of wages in
~comparable communities for sergeants and also offered evidence and
testimony raegarding wages for other public employees within
Livingston County. Bothwsides presented testimony with respect to
Consumer Price Index and its relation to this case. The County
~ also offered the testimony of Frank Distel, the County Personnel
Director, with respect to other collective bargaining agreements
within the county for 1985-86. County Exhibits 9 and 10 reflect
the comparison of the sergeants versus other county general em-
ployees at the County Level 16 and Court Contract Level 12, These
exhibits suggest that since 1977, the sergeants have experienced a
65.5% increase in salary and fringes, whereas the other general
employees received a 44% increase and AFSCME court contract em-
ployees received a 43.8% increase.

Bxhibits 11 and 12, offered by the County, analyzed the dif-
ferences between sergeants, detectives and deputies. Since 1977,
the detectives received a 61.7% increase, and the deputies raceived
a 53.3% increase, which is contrasted with the sergeants' 65.5%
increase over the same period of time.

It was further testified by Mr. Distel that wage increases

have been granted for 1985-86 for the non-union county employees
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and the AFSCME unit for 1985, the wage increase was 3% for both
units and 6% for each unit in 1986. _

Section 9 of the Act requirés this panel to review the evi-
dence and to provide an analysis based upon the factors in Section
9. Subsection (¢) requires the panel to apply the interest and
welfare of the public and the financial ability of the government
to meet these costs, Since financial ability has never veen placed
in issue,.it would appear that whatever this panel recommends will
be consistent with the cbunty's ability to pay and in the interest
and welfare of the public. |

The principal components in this case are analysis of sub-
section (d) and subsection (e) of the Act.

Subsection (d) requires comparison of the wages, hours and
conditions of employment of the employees involved in this proceed-
ing with the wages, hours and conditions of employment of other em-
ployees performing similar services and with other employees
generally in public employment in comparable communities or ;n pri-
vate employment in comparable communities. There is no eviﬁence
whatgoever on private employment, but there is substantial evidence
with respect to the wages of sergeants in comparable communities as
previously defined by this panel as well as evidence with respect
to other employees within Livingston County. Additionally, both
s;des put in evidence with respect to Subsection (e), the consumer
prices for goods and services, and how those increases in CPI re-
late to the wage proposals that they have made.

When we apply these factors to the evidence submitted in the

case, the more compelling factors include the actual wages that

et A et bt E it e e am o e o e et i A e i i T at




are being paid to comparable positions in the other communities
and, to a lesser extent, the wages that are being paid to other
employees in Livingston County. Although the Union has disagreed
‘with the manner in which the comparable communities were selected,
we are using them in these proceedings and their Exhibit 3, along
with the County's Exhibit 2 and 3 are the predominant basis for
this panel's recommendation.

When all of these factors are applied, it would seem that the
County's last offer is more in line with the requirements of Sec-
tion 9. 1In particular, looking at 1985 first, by accepting the
County's proposal, the Livingston sergeants would receive higher
pay than Lapeer, Lenawee, Shiawassee, Baton and just slightly less
than Jackson. Only Bay, Calhoun and Midland would have a higher
rate of pay..

It is aifficult for this panel to utilize the Union's percen-
tage formula because it is being applied to an unknown base, namely
the top deputy salary. 1If the County's offer is accepted in the
deputies case and applying the Union's 10% increase, sergeants
would receive $26,059, which is less than that proposed by the
County in this case. However, if the Union's position is accepted
in the deputies arbitration, then they would receive $27,198,
which would be in excess of tﬂe median salary in the comparable
communities for the year 1985. On balance, it would seem that it
is more equitaple to go with the certainty of the County's offer
in 1985 than with the uncertainty of what might happen in the
deputies case.

An analysis of the CPI also lends support for this position

because by accepting the County proposal, at least for 1985, it




would appear that the salary increase would be compatible or in
line with the CPI increase. It is also consistent with maintain-
ing relative parity with other county employees. Even if the
sergeants'’ r#te of increase has been greater than other county em-
ployees, the percentage increase, by accepting the County's offer
for 1985, would not drastically increase the spread between the
sergeants and the other county employees. This panel believes it
is important to compare the wages of the other county employees,
not for the purpose of establishing any parity, but simply to
satisfy itself that the wages being paid to the sergeants have some
modicum of relativity with the other county émployees.

-As it relates to 1986, the panel is also troubled by the com-
plexity of both offers. The County proposal, like the Union's, is
a percentage, but it apﬁlies a cap, being $28,111. It would seem
that the County's cap of $28,111 would not be out of line with what
the County suggests would be the sergeants wage level of $28,820,
given their best situation under the.Union proposal. Also, the
$28,111 salary for 1986 would be higher than Jackson, Lapeer and
Shiawassee. It would be exceeded only in Bay County, which has a
$30,589 salary for 1986. Admittedly, four other counties are un-
settled for 1986, being Calhoun, Eaton, Lenawee and Midland and,
thus, $28,111 may be exceeded and could well be the median for all
comparables,

On balance, considering the wages paid in comparable communi-
ties, the wages paid in Livingston County, and utilizing the CPI,
the County's last offer provides more certainty for 1985-86 and is

clearly supported in the record. It does not create any unfairness
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for the sergeants. It is a better proposal than what they would

receive if the County prevails at the deputy level but would not
be quite as good a proposal if the Union prevails at the deputy
arbitration level. It should also be recalled that this is a pro-
posal for 1985 and 1986, and when this award is finalized, the
parties will begin negotiations toward a new contract. If there
is any inequities in this award, hopefully the collective bargain-
ing process in a new contract will lend the parties an opportunity

to assert their respecti&e positions and arrive at acceptable

UNION: Concurs Dissents

agreements for 1987 and baeyond.
EMPLOYER:; Concurs @ Diasent: i,

2. Retirement-Pension Benefits

cbunty's Last Offer:

34.3 Por all eligible employees, effective Janury 1, 1986,
contingent upon acceptance of the same by the Michigan
Municipal Employees' Retirement System, the Employer
shall pay up to 2.5% of the costs for a S55«F waiver.

Any costs exceeding 2.58 shall be paid by the employee
Eﬁ%ougﬁ payroll aeauction.

OR, ALTERNATIVELY:

34.3 Por all eligible employees, effective January 1, 1986,
contingent upon acceptance of the same by the Michigan
Municipal Employees' Retirement System, tha Employer
shall pay up to 2.5% for C-2 and E-2, Any cost exceed-
ing 2.5% shall be paid by the employee through payroll
deduction.

(All remaining language in Article XXXIV shall remain as

s

Union's Last Offer:

34.) Employees covered by this Agreement shall continue to
participate in the county-adopted retirement program ad-
ministered by the Michigan Municipal Employees' Retire-
mant System as provided by Act 135, the Public Acts of
1945, as amended.

«ll-



34.2 The Employer shall contribute 100% of the cost of the
MERS Retirement Program as provided herein which shall
~include C=2 benefit leve and E-2 escalator.

Pension - Employer to Pick Up Cost to be retroactive to
January 1, 1986.

34.3 For all eligible employees, effective (date of award),
contingent upon acceptance of same by the Michigan Muni-
cipal Employees' Retirement System, the Employer shall
pay up to 2.5% for C-2, E~2 and P-50. Any cost exceed-
ing 2.5% shall be paid by the employee through payroll
deduction.

Pension - Normal Retirement Age to be effective date of
award. : '

ADD to contract: Effective (date of award), the MERS
P-50 provision shall be added to the present pension
plan for all bargaining unit members which shall provide
unreduced normal retirement usage 50 with 25 years of
service,

These two issues are combined because they both effect retire- -

ment. They were discussed as Union issues #2 and #3, and County
issue #9 during the hearing. |

The members of this Union belong to the Michigan Employment
Retirement System (MERS). Under the present contract, in Section
34.3, on January 1, 1986, the employees are antitled to C-2 and
E~2 increases to the basic plan with the Bmployer paying the cost
up to 2.5% of the payroll with the employees paying any costs ex-
ceeding that,

The Union is proposing that effective January 1, 1986, the
C~2 and E-2 benefits be paid by the County irrespective of cost.
In addition, the Union is proposing that a new normal retirement
age be added to the contract, which would be 50 with 25 years of
service. This is commonly known as the F-50 provision of MERS.

Should the P-50 provision be added, the Union is proposing that in-
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stead of the County picking up the total cost for C-2 and E-2 es-

calators, that the County pick up the cost up to 2.5% for the C-2,
E~2 and F-50 costs and the employees pay for any costs exceediﬂg
2.5%,

The County is proposing two alternatives. One would retain
the current contract provision which extends C-2 and E~2 benefits
with employers paying up to 2.5% of the cost and employees paying
anything above that or, ;n the alternative, retaining the C-1 hene-
f£it level without an E-2 escalator which is in effect in 1985 and
extending to the employees the F~50 waiver which allows an employee
to retire at age 55 with 25 years of service, the employer paying
the first 2.5% of the cost of such waiver and the employee paying
anything above that.

As usual, pension issues are the most difficult to understand
by most laymen. One thing is clear on this record. That is,
neither proposal changes that which was in existence in 1985. The
‘Union brief says it is unclear that is the case, but is unequivocal
as a result of the employee testimony of Ann Maurer, at Page 357.
She stated that since the C~2, E~2 is only going to be effective
in 1986, they obviously were only discussing those benefits for
1986 and beyond and the cost thereof. There was no proposal for
1985, |

By way of background, C-2 is a multiplier used to calculate
ratiree's benefits. In 1985, the C-1 multiplier reflected 1.5 as_
the factor. 1In 1986, the C-2 multiplier reflects a 2.0 factor.

E-2 refers to a cost of living allowance, which automatically ad-
justs pensions to CPI increases. The record does disclose that no

other comparable community has the E-2 benefit for 1986 (See U-Ex.7,

C—Ex. 2) .



In its simplest terms for 1986, under the prior contract, the

employees were to get C-2 and E~2 benefits. The Union now proéoses
that cost be picked up by the County. The record discloses that
~the cost for those benefits is approximately 2.5% of payroll. It
is speculated by the panel that the existing contract language anti-
cipated a cost of 2.5% and to provide assurances to the County,
their cost was capped. There would be no cost to the employees be-~
cause of the expectation of costs not to exceed 2.5%, but if they
did, the employees would“pick it up. If this is the case, then

the new contract language proposed by the Union, that the County
pick up 100% of C-2, E-2 costs, would seem to be awash. However,
our analysis cannot stop there. The issue is compounded because

of the introduction of the normal retirement age issue.

There is no current language with respect to what normal re-
tirement age should be. The present MERS benefit for unreduced
normal retirement is age 60 with 10 years of service. Parties can
collectively bargain for anything and those parties who bargained
for retirement age waivers used what was referred to as 47Qf,
which was the o0ld statutory language. The 47~F benefit is now
equated to the F-55 benefit with 25 years of service, pursuant to
the 1985 amendments to MERS. The P-50 proposal is also authorized
in the Act which means the party could retire at age 50 with 25
years of service. What is really taking place in this arbitration
is that in its last offer, the Union has proposed the F-50 with 25
years of service in addition to the C-2 E-2 whereas the County has
said if they are going to change the retirement age, we will offer

the P-55 waiver with 25 years of service, but will drop the C-2 E=-2

-14-




and go back to the C-1 benefits. The County is saying you can have

one or the other, but not both. You can add C-2 E-2 benefits cap-
ped at 2.5% of costs or, in the alternative, you can have the basic
program which will pay 100% and the only additional thing that they
will pay for is 2,5% of the cost of an F-55 waiver. The Union is,
on the other hand, saying that they want to add the F-50 provision
and want to keep the C-2 E-2 along with the F-50, but are willing
to pay any of the costs in excess of 2.5% of payroll for those
three benefits.

Applying the factors in Section 9 of the Act, it is very dif-
ficult to come up with an equitable solution to this issue. When
one looks at the comparable communities using either the Union or
the County exhibits, we are really comparing apples, oranges,
grapas and peaches. Livingston County is a MERS C-2 plan as is
Shiawassee with Lapeer going to C-2 on 12/87. Eaton County is a
MERS C-=1 plan. Jackson, Bay and Lenawee have county plans; Midland
has an Act 345 plan. Calhoun has its own unigues annuity p;pn.

As was noted earlier, no other plan has an E-2 option. Livingston,
for 1986, is the only one. |

On the retirement issue, Jackson, Eaton, Shiawassee, Lapeer
and Lenawee haﬁe 55 age normal retirement with four of the five
having 25 year service, and Jackson only requiring 10 years of
gservice. Midland is the only comparable that has the 50 and 25
retirement agé. As far as employee contributions are concerned,
Shiawassee, Lapeer, Lenawee and Livingston have no contributions.
Midland is 5%, Eaton is 1%, Jackson is 5.5%. Thus, there is pro-

bably an argument for almost any case based upon one or more
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factors contained in the various retirement plans. Conversely,

there is an argument against either of the offers based upon the
information contained in the exhibits. If we adopt the Union pro-
pesal, Livingston would have the only E-2 escalator. It would be
one of ohly two comparables with the age 50 retirement plan,
However, that is offset by five other units having age 55 plans,
with 25 years of service, the testimony being that the economic
difference between the 55 and 25 and the 50 and 25 plans is rough-
ly .8%, |

The County basically argues that they believe that they are
offering more benefits, but without any employea coats and con-
versely, the Union is saying we want more benefits but we are
willing to pay a portion of the costs. The Jackson County example
on page 24 of the County brief suggests an analogous situation to
the Union proposal. Although a County plan, with the 2% multiplier
at dge 55 retirement, under either of the County's plans, it would
be about comparable to Jackson. However, the employees contribute
5.5% to participate in increased benefits in the Jackson pi;n and
if the Union plan is adopted herein, the benefits would be slightly
greater than the Jackson plan, and the employees would be required
to contribute about 4.5%.

In the Midland plan, although it is an Act 345 plan, it has
a higher multiplier and an age 50 retirement. Thus, the F-50 pro-
posed by the Union and the 50 year plan in Midland are comparable.
The closest MERS C-2 and F-50 plan to Midland's would.cost approii-
mately 5.5% and the Midland employeeq pay about 5%.

Based upon economics alone, the Union proposal, although

rich in benefits, is not any more expensive for the County than
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that which they agreed to in the prior contract for 1985 benefits

and is the same cost as the County would bear if its C-2 E-2 with
2.5% cap were adopted. The base cost is 8.4%, C-2 E=2 is esti=~
mated to be 2.5% to 2.8%. The record compels that the prior agree-
ment was entered into because the County thought that the cap would
be less than 2.5%. Thus, the County anticipated spending at least
11% in the old confract and is anticipating to spend at least that
amount under one of its alternatives. In exchange for additional
benefits, the Union employees are saying that they will take up all
of the extra costs above the 2.5% base that the County had planned
on paying. Thus, it should be revenue neutral for the County. Ac-
cordingly, 1£-the employees are willing to assume the cost of the
greater benafits, they should be given the opportunity to obtain
those benefits.

The County suggests that those costs are not really known and
you do not know them until some time later. Aithough that may be
the case, the existing contract was negotiated and signed with the
aexpectation of no more than 2.5% costs for C-2, E-~2 and that is the
premise in the testimony and exhibits in this case. The County
likewise argues that there is no pension moratorium clause and that
during the next contract, the cap that was bargained for is being
removed by arbitration and what is to prevent the Union from taking
the same ploy during the next negotiations and ask the County to
pay for more and more accelerated benefits.‘ Quite frankly, if
employses want accelerated benefits, they should pay costs for
those benefits, which the employer had not already programed into

its cost base. By accepting the County's position on salaries and
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looking at the total economic package as the County suggests that

we do, the County should not be adversely affected. It will péy
slightly less wages than was requested by the Union under the opti-
mum plan and yet the total cost for pension benefits should not be
greater than it was already committed to do under the existing con-
tract aﬁd which one of its alternatives already commit them to do.
Thus, for the foregoing reasons, it would be the aw#rd of this

panel that the last offer of the Union on pension benefits be

adopted by the majority.
EMPLOYER: Canu(is\ Dissents éﬂ
UNION: Concurs Qrgﬁ? Dissents

3. Ammunition

County's Last Offer:

43.2 The Employer shall supply each officer required to carry
a sidearm with one hundred (100) rounds of practice am-
munition per month, not to accumulate if not used each
month. Employees must return all brass or pay for it.
Officers will practice on their own, without pay..

(All remaining language in Article XLIII shall remain as
is.) -

Union's Last Offer:

43.1 Presh ammunition shall be furnished annually to all em-
ployees carrying sidearms.

43.2 The Employer shall supply each officer required to carry
"  a sidearm with one hundred and fifty (15) rounds of
practice ammunition per month, not to accumulate if not
used each month. Employees must return all brass or pay
for it. Officers will practice on their own time, with-
out pay.
Ammunition to be effective date of award.
This issue is much to do about nothing. Existing contract
section 43.2 requires the County to supply each officer required
to carry a sidearm with one hundred twenty (120) rounds of practice

ammunition per month, not to accumulate if not used each month.
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Employees must return all brass or pay for it. The County is ask-
ing fo; a change to reduce the practice rounds from one hundreé
twenty-£five (125) to one hundred (100). At the time of the hear-
ing, the Union proposed no change in the contract, but is now pre-
senting the last offer, requiring one hundred fifty (150) rounds
of practice ammunition per month. | |

The County has suggested the rationale for this change is that
no officer has ever drawn the fuli allotment. 1In fact, few officers
have drawn any #mmunitioh whatsoever. Ostensibly, the requirement
was based upon the prior weapons qualification requirement and to
allow sufficient ammunition to practice for qualification. Also
ammunition is available in 50 round bags. It is easier to split
and/or count rounds in multiples of 50. Although labeled as an
economic issue, it is pointed out in the record that it has in-
significant economic value.

IThere is very little evidence on this issue and no affort was
made to show what comparable communities might be doing.'

o Based upon the information in the record, it seems unié#lis-
tic to increase the current ammunition allotment since the testimony
of Lt., Gallup clearly demonstrates that virtually no one in the
unit had utilized the current limit. That being the case, and
the paﬂel having to pick cne of the two offers, the panel will
select the County offer, the best of two poor choices, the rationale

being, few unit members have ever drawn full allotment and the fact

that they can be drawn in packages of 50 is supported by the record.
EMPLOYER: Concurs éj& - -Dissents

UNION: Concurs (:2?%) : Dissents
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i, Retirement-Health Insurance

County's Last Offer:

The Employer broposes current contract language.

Union's Last Offer:

BEffective (date of award), the Employer will provide the
health insurance identical to that in effect for active employ-
ees for all future retirees and spouse subject to conditions
as specified below. The Employer will pay the full cost of
such health insurance. The Employer shall not be obligated

to provide such health insurance at any time that the re-
tiree receives an alternate or substitute health insurance.

At age 65, retirees must apply for Medicare. For retirees re-
ceiving Medicare, the Employer's obligation is limited to
providing only coverage commonly known as "Blue Cross Medi-
care filler®” or its equivalent. Such conditions also apply
to spouse of a retiree. Helath Insurance for Retirees to be
effective date of award.

In this issue, the Union seeks to add to the contract a pro-

vision for health insurance coverage for retirees and their spouses
on the same basis that current employees are covered. The County
opposes this concept and offers to maintain the current contract
language which, therefore, denies health insurance coverage for
retirees and their spouses. The record demonstrates that Midland
County provides such coverage with the county paying the cbst.

Mr. Distel testified that the cost of such a program would be 1.2%
of the unit's current wages. The record also demonstrates that
Bay County provides for the department's retirees only with family

coveraée available for purchase by the retiree.

There is very little evidence in the record; simply the testi-

mony of Ms. Maurer, the testimony of Mr. Distel and testimony of
Mr. Rye. With the burden being on the Union to substantiate the
rationale for this new provision, this record does not support in-

clusion of this particular provision in the new contract. There
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is no rationale given other than it would he unfair to these seven

members of the unit not to have this kind of coverage. 1In the ab-
sence of a strong compelling factual argument in favor of inclu-
ding a new contract provision in the contract, it is this panel's
philosophoical position that new contract terms are properly sub-
ject to collective bargaining and although a party has a right to
arbitrate such new issues, the arbitration panel ought not to man-
date new provisions in the contract absent a strong, compelling,
persuasive argument. If hew things are to be added, it should be
by mutual consent rather than the unilateral mandate of An arbitra-
tion panel. Here, the argument ¢f the County that the increased
cost ought not to be absorbed without mutual agreement is justifi-

able and, accordingly, the panel would select the County offer on

this iasuae. |
EMPLOYER: Concurs % nissentg\
UNION: Concurs Dissent;\_ i-'EE_:‘_‘

5. Longevity
County's Last Offer:

The Employer proposes current contract language.
Union's Last Offer:

49.4 The longevity bonus payment schedule shall be as follows:

Continuous Service Annual Bonus
5 years or more, but less than 1l
years $350.00
11 years or more, but less than 16
years $425.00
16 years or more years $500.00

Longevity to be retroactive to January 1, 1985.
At the present time, employees with five years or more, but

less than 1l years, receive an annual bonus of $150.00. The Union




proposes to increase that to $350.00. Persons with ll years or

more, but less than 16 years, receive $175.00 presently and it is

proposed to up that to $425.00. Persons with 16 years or moré re=-
ceive a $200.00 annual bonus, and it is proposed to increase that

to $500.00. This issue was presented via U-Ex.ll. U-Ex.1l2 was

offered as a comparison of the longevity agreements in other com-
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munities. U=Ex.l2 is limited to the analysis of Jackson and Shiawas-
see counties. Jackson County is based upon 2%, 3% and 4% of base
salary. Shiawassee, up to 4 years, was $240.00, after { years
$360.00, after 12 years $480.00 and after 16 years $600.00. As to
cost, the Union indicated that there are six (sic) employees, and
apparently each are at the 16 year level so the cost would be six
times $300.00 or $1,800.00 per year (T, p.493). This is confusing
in relation to Mr. Distel's later testimony.

The County indicated that no other Livingston County employees
have longevity except the employees in the Sheriff Department,
meaning the sergeants and deputies. Mr. Distel testified 3.p°°91°

are at 16 years plus, 2 are between 1l and 16, and 2 are between 5
and 11, The total increase would be $1,800.00; This would equate
to roughly 1% of the Union payroll. Examination of Ex. E~2 indi-
cates that Baton County pays slightly better longevity with rough-

ly the same years of service as does Shiawassee and Lenawee.

Consistent with a review of all of the economic issues, given

{
|
the increase in salary that is being awarded and the employees re- |
ceiving additional fringe benefits under the proposed award for j

pension, it does not seem equitable that there should also be an

increase in the longevity bonus at this time. Longevity bonuses
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are not grossly disproportionate to that which is paid in othex
communities, and it is compelling that no other employees othér
than the deputies in the county receives longevity at all. Since
this contract will expire at the end of 1986 and the deputies' con-
tract will have one additional year, in the event that the deputies
are granted additional longevity in their arbitration process,

the parties herein can revisit this item in their next collective
bargaining sessions should it be a subject of dispute at that time.
There is simply no overﬁhelming, compelling reason for this addi-
tional fringe benefit given the totality of the factors in Section
9, and considering the other economic benefits being awarded in
this contract. There is insufficient support for longevity bonus
increases at this time. Accordingly, the Employer's last offer is
acceptéd as the award of 4he panel, that is, status quo.

EMPLOYER: Concur Dissents

UNION: Concurs Dissents A
——

6. Underwater Recovery

County's Last Offer:

42.2 Pull~-time employees covered by this Agreement who act as
a dive master, rope handler, or divers that participate
in actual recovery operations shall be paid 1.5 times
their regular hourly rate while participating In recovery
operations. This rate of pay is limited to actual divers,

dive masters and rope handlers. PFull-time employees
covaered under this égreement who act as vers in actual
racovery operations a e pa - s élr ragular
hourly rate for time actually spent in the water wEIie

articipating in racover oggratgons. This section shall
ES appIEcEEI

e to all underwater recovery operations, in-
cluding practice and actual recovery operations.

(All remaining language in Article SLII shall remain as
Is.)

Union's Last Offer:

The Union proposes current contract language.




At the present time, employees of this Union who are involved
in diving operations receive 2.5 times their normal rate of pay
from the time they leave home on underwater recovery assignments to
the time they retﬁrn from such assignment. The County proposes to
pay 2.5 times the regular hourly rate only for time actually spent
in the water while participating in recovery operations and paying
1.5 for all other time. The Union opposes this concépt and wishes
to retain the present 2.5 times the regular hourly rate for all
time spent on a dive opération.

The basic theory of the County is that it is unfair to pay
people 2.5 times their rate of pay rather than 1.5 for driving to
and from an assignment and the preparation and storing of equip-
ment. Two members of this bargaining unit are part of the recovery
team and each is a volunteer. There have bean few incidents, per-
haps 3 to 5, in the last couple of years. The County basically
asserts that although there is not much economic savings, it is
unfair to pay for travel and preparation and storage of equipment
at a higher rate because other persons who are subject tolfécall
in emergencies only get 1.5 times the reqular hourly rate. The
contracts in Bay and Midland provide two times the normal rate of
pay to divers, but while engaged only in diving {(Ex. 19). All
other ébnpa:ables have no such provision.

Cross—examination of Lt., Gallup pointed out that this was
simjlar to combat duty pay and that combat duty starts when you
are placed in that status, not when you actually get into a shoot-
ing match. It was also pointed out that 2/3 of the costs of the
sheriff department is reimbursed by the state, so the actual im-

pact is 1/3 of the cost for two divers who might be called 3 to
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5 times per year. The County is correct; economics are ingsignifi-

cant; they are arguing for principle on this issue.

Panel is persuaded that the County has not provided sﬁfficient
basis to justify a change from a previously negotiated rate of 2.5
for all activities. Admittedly, very few dollars will be saved.
The panel is not persuaded that there is a compelling reason, and
equally compelling is that the Union has demonstrated on Cross-
examination that other employees who are called on emergencies in
the sheriff department receive their rate of pay from the moment
they are called and not just when they are in the middle of the
actual operation. admittedly, they get the lower 1.5 whereas divers
get paid 2.5; but presumptively, it is because of the risks in-
volved and the significant inconvenience of not knowing when you
might be called. Although these persons are volunteers, it is in-
conceivable that in a real emergency, they would not leave what-
ever social event that they are at and proceed immediately to a
racovefy scene. C(Clearly, having bargained for 2.5 times tha rate
of pay for such response to duty, it is not appropriate for this

panel to modify that rate absent a strong compelling argument.

Therefore, the Union offer is acceptad. That is, ontract change.
EMPLOYER: Concur Dissents ﬂ

UNION: Concurs t?ﬁj Dissents

7. Call Back and/or Court Time

County's Last Offer:

30.3 Notwithstanding the provisions in section 30.1 above
the call back provision shall not be applicable to any
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officer who has been suspended from duty and is subse-

uently subpoenaed to court, and who is not needed for
the entlre two (2) hour period. They shall only be paid
for their actual hours spent in court.

{All remaining lanquage in Article XXX shall remain as
18.) )

Union's Last Offer:

The Union proposed current contract.language.

Under the current agreement, members of the Union are entitled
to a minimum of two hours pay for court time, irrespective of
actual time, and if called into court, may work an additional two
hours for a total of four hours of pay. The County is proposing
if a person is suspended, they éhould be entitled to be paid only
for time actually spent in court. |

The Union argues for status gquo; that is, no change in the
contract. The apparent argument of the County is that once suspended
an officer has no law enforcement authority. Therafore, he should
only get his actual court time because he is required to appear in
response to a citation issued previously, but he should not benefit
from the minimum of two hours and not the optional four hoﬁis ba-
cause he is not able to perform any law enforcement functions.

On cross-examination, the Union pointed out that a sergesant
has never been suspended, and therefore, there has been no economic
consequences in the past, and since there is no currently suspended
sergeant, there would not be any savings in the immediate future.
Even in hypothetical cases posed on cross-examination, minimal dol-

lars would be affected, perhaps $50.00 or $100.00.
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It is difficult to understand how the issue has arisen since
it has not been a factual problem and/or related to the substén-
tial economic savings. In reality, it is a what-if suggestion,
and although there may be some merit to the alleged inequity of
the current provision, there is nothing in this record which sup-
ports changing that which has been collectively bargained without
a compelling rationale. Simply to change because the County would
prefer what it perceived to be an equity of the current provision
is not a sufficient basis. Accordingly, the offer of the Uiion is

accepted; that is, no change in the current lan e.
EMPLOYER: ﬁ Dissents %

UNION: Concurs Dissents

8. Barsavement Leave-Pallbearars

County's Last Offer:

r contract vear, which time gha2
gggioyec'a accrﬁia aigE leave.
(All remaining language in Article XVIII shall remain as

i)

Union's Last Offer:

The Union proposes current contract language.

The present contract language of Section 18.2 provides pall-
bearers service (maximum of one day), and the County proposes to
maintain the one day bereavement leave, but wants to specify the
time will be deducted from the employee's sick leave. The Union
proposes to keep the existing Section 18.2.

The County suggests that the proposal ié necessary to clari-

fy ambiguous language. Section 18.l1 provides three days of leave
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for immediate family purposes. Additional leave is deducted from

the employee's sick leave, up to a maximum of two days. Under

e L S o AR L AT, AR SRR A .

Section 18.4 for other enumerated deaths, employees may use two
days from their sick leave to attend a funeral. The County claims
this is ambiguous that no one knows where the pallbearer leave time
should be charged or whether it is considered a “"free day", like
Section 18.1 leave for immediate family. The Union prefers the
status quo, and the County suggests that the current "free day”
should come from sick leave, which they say would be consistent
with their past practice.

Cross-examination of Lt. Gallup shows that the bargaining
unit members have never exercised the pallbearer provision under
this contract, Thus, there has been no economic consequences in
the past, and the economic advantages to the County are specula-
tive. The County admits that this is not really an economic isaue,
but a clarification of amhiguous'lnnguaga. However,‘it is classi-
fied as economic so we have to choose one or the other proposal.
Lt. Gallup was the only witness and could not explain why sick
leave was chosen, rather than cdmpensory time, vacation time or
perscnal time as aitarnatives. It was also pointed out that ap-
parently this section is in the deputies contract and has been E
clarified on arbitration. but this record is silent as to what the i
clarification might have been.

On this record, there is insufficient support for changing . %
the current language and mandating the docking of sick time in the
event of a pallbearer leave. It would be incumbent upon the County
to demonstrate either actual negative impacts as a result of prior

pallbearer service, or some strong economic incentive to change.



For example, if there was a pattern of sergeants becoming profes-

sional pallbearers, then clearly the matter would need to be ad-
dressed. Assuming the County wants clarification of supposedly am-
biguous language, the bargaining table is the proper place, and
without a sufficent record, this panel should not disturb the

status quo of the existing contract. Therefore, the panel accepts

the Union's last offer of retaining the existing ge.
EMPLOYER: Concursg Dissents
UNION: Concurs Dissents
LY

NON-ECONOMIC ISSUES

Having concluded the economic issues, the panel now turns
to the non-economic issues. The findings and opinions on these |
issues are based upon the applicable factors described in Section
9. The panel is not necessarily limited to adopting the last offer
of either party. Although it is the panel's general philosophy to
accept one offer or the other on all issues, economic or non-
economic, the panel obviously reserves the right to deviate from
that position if the facts warrant.

l. Weapons Qualification

County's Last Offer:

44.1 All employees in the bargaining unit who are required to
carry sidearms shall qualify with their saervice revolver
t lease annually at a time determined by the Sheriff,
The Sheriff shall provide thirty (30) 4Gays prior notice
of the same. I1f an Officer ZaIEs to quaEIfy, he will be
provided with practice ammunition as is necessary in
order to practice for qualification. Employees who fail

to qualify will be allowed to practice on their own time,
without pay, and be allowed to attempt to qualify three
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(3) times within one (1) month of failure of three (3)
different days. If the employee still fails to qualify
after three (3) attempts, the employee may be suspended
without pay on a day~to-day basis until such time as
qualification is achieved,

(All remaining language in Article XLIV shall remain as
is.)

Union's Last Offer:
The Union proposes current contract language.,

The current language in Section 44.1 calls for the annual
weapons qualification between May and August of each year. The
County proposes to allow the sheriff to determine the time, subject
to giving thirty (30) days notice. The theory of this proposal is
that having qualifications anytime during the year will increase
proficiency and maintain their skills year round rather than just

concentrating between May and August of each year. Cross-examination

by the Union pointed ocut that the existing language guarantees that
when a person's proficiency is tested, it is likely toc be done in
reasonable weather but it is possible to have a test outdoors in
the winter under the new proposal. The County suggests that it is
not necessarily the case, 1In the past, they have shot indoors at
the Howell Gun Club and once at an armory, though the armory situa-
tion was inadeguate. The Union counters by suggesting that the
Howell Gun situation may not be available depending upon negotia-
tions with that gun club. The Union also pointed out that aexisting
language does not interfere with the ability to set up new gqualifi-
cations programs (T p.229). Lt. Gallup admitted that nothing in

existing language would impair the Department's ability to perform
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any of the programs that they had planned, and that these new in-
door facilities at the Howell Gun Club could still be used wiﬁh
the existing May to August language.

It would seem that this new language simply gives the sheriff
broader discretion, and in doing so, obviously raises uncertainty
in the eyes of the Union. The ostensible reasons for the change
are not persuasive since there is no showing that changing the time
period will in fact increase proficiency, and conversely, the Union
has demonstrated that with the existing language, the Department
can still adopt new programs or propose new programs which might
enhance prot;ciency without changing the contract language. As with
other issues, absent a compelling argument, this panel ought not to
alter the status quo of the existing contract, and leaves this issue
to the bargaining table should the parties believe that it is im-

portant for future negotiations. The panel adopts the offer of the

Union, which is status quo of the existing lang .
EMPLOYER: Concur | DissentsZ

UNION: Concurs Dissents

2. Shift Preference

County's Last Offer:

27.1 Officers may trade shifts with prior written approval of
the Sheriff,

27.2 The Sheriff retains' the right, solely and exclusively,
to determine, within his discretion, how many officers
shall be on each shift.

27.3 The Sheriff shall inform the officers of their shift on
or before December 25.

Union's Last Offer:

The Union proposes current contract language.
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The current collective bargaining agreement provides for
shifts based upon senority. Presently, on December 1, the sheriff
posts a seniority list and officers indicate their shift preferences
for each of the four quarters in the ensuing year. Sergeants are
entitled to gshift assignments by seniority. Six of the seven em-
ployees work shifts, two each on the day, afternoon and evening
shift. The most senior employees take the day shift, the next most
senior have the midnight shift, and the least senior have the
afternoon shift. :

The County proposes to eliminate Section 27.1 and 27.2, which
provides for shifts by seniority, and to renumber existing subsec-
tions 3, 4 and 5 as new sections 1, 2 and 3. Thus, the sheriff
would then have the right to explicitly determine which officers
would work on which shifts. The rationale given is that it would
increase operational efficiency and provide greater morale. Lt.
Gallup stated it would correct a fundamental unfairness because
until someone retires, the six members will have the same shift so
essanpially} they have permanent shifts. It was pointed out that
the day shift seems to be the least vigorous with the midnight
shift being reasonably busy and the late afternoon shift also being
reasonably busy. Lt. Gallup suggested that he would propose shifts
of two to three months and not shift every week or so. He further
indicated that shift swapping would be permitted, assuming the
officers wanted to shift,

Needless to say, seniority is a very sensitive issue with
Union members. 1If there is a basic inequity created by a seniority

system, generally the Union members themselves attempt to rectify
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it., Having collectively bargained for seniority, the County's pro-
posal to eliminate seniority and allow the sheriff discretion leads
to obvious suspicion and distrust and that somehow there must be
an ulterior motive. Thus, a very compelling reason would have to
be given in order to accept the County’s proposal since seniority
is such a fundamental premise of collective bargaining.

The record in this case fully demonstrates that there is no
protection for the Union members with the greatest seniority by
this new language. Having worked days because of seniority, an
officer could be rotated irrespective of his personal preference
and/or his then existing social living patterns. The Union pointed
- out that there is nothing in the language to prevent such changes
on a daily basis or on a weekly basis. Although Lt. Gallup said
that that would not be his practice because of it is disruptive,
there is nothing in the language that guarantees that it could not
happen. The Union pointed out that frequent rotation generally
does not create a healthy environment.

Apparently, one sergeant bumped to midnights aftef hﬁ;ing
worked afternoons to accommodate his personal preference as to his
social activities., Under this new language, he would not have such
an option.

As tolmorale, the Union should address this amongst its members
if it is a problem. Lt. Gallup testified that three of the six ap-
parently are in shifts that they prefer; one apparently inquires
when he might be able to change shifts; and the most junior officers

work afternoons and really do not have much say.
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Seniority is a very fundemental issue in most collective bar-
gaining agreements. To make a change which will eliminate seniori-
ty and allow the sheriff to establish shifts in his discretion
takes away a very valuable right that has been bargained for. It
would not be incumbent upon this panel to accept the County's pro-
posal withou£ an overvhelming argument to do so. This record does
not support that there is any such overwhelming reason why senidritf
should be deleted. Althqugh Lt. Gallup is obviously proposing
reasonable rotation suggestions, there is nothing in the language
that would guarantee either the time period of rotation and, more.
importantly, there is nothing that guarantees that future shift rota-
tions would not be catastrophic to morale since at the very least
three of the six pefsons are very happy with their existing assign~
mants. Whatever advantages might be obtained by moving persons
around so they become more familiar with other employees under
their supervision and amongst each other is questionable. Since
perceived operational efficiencies ars at best queitionablg_gnd in-
creased moral; is speculative, this record does not support the
drastic change that the County is suggesting. Accordingly, this
panel will accept the Union's proposal; that is, that the existing
Article XXVII be left intact, retaining the seniority system for

shift preferences,

EMPLOYER: COHCG—B:::_ Dissents /#’

Dissents

UNION: Concurs
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3.

Grievance and Arbitration Procedure

County's Last Offer:

8.2

8.3

8.4

Step 3: If the grievance is not satisfactorily resolved
at Step 2, the decision rendered may be ap-
pealed to the Sheriff by giving the Sheriff
written notice thereof within five (5) days
following receipt of the Division Commander's
written answer in Step 2. Upon appeal, the
matter shall be reconsidered at a meeting
scheduled within ten (10) days. The Union
shall be represented at this meeting by the
Local President and the Business Agent. The
Employer shall be represented by the Sheriff
and/or other Employer representatives. The
Sheriff shall reply to the appeal in writing
within ten (10) days following such meeting.

The decision of the Sheriff with regard to any
rievances involving discipline or gIbchar a
shall be final and gI dl 11 1

nding upon a parties.

Step 4: In the event that a grievance that does not
involve discipline or discharge, 1is not satis-
factorily resolved at Step 3, the Union may
appeal the matter to an arbitrator by giving
the Sheriff written notice of intent to arbi-

trate within ten (10} working days following
receipt of the Employer's answer in Step 3.

If a timely request for arbitration is filed by the Union
on a grievance unrelated to discharge or discipline, the
parties ahll attmpet to select wiiﬁin ten (10) days fol-
lowing the receipt by the Sheriff of the Union demand for
arbitration as stated in Step 4, by mututal agreement,
one (1) arbitrator from among the following listed five
(5) arbitrators, who shall decide the grievance. If no
agreement is reached, an arbitrator shall be selected
from among the five (5) listed below by drawing their
names "out of a hat", the first name drawn shall be the
arbitrator for that grievance. The fees and services of
the arbitrator shall he shared equally by the Union and
the Employer, but each perty shall bear the costs of its
own expenses and witnesses.

Pat McDonald
David Grissom
George Bowles
Elliott Glicksman
Peter Jason

Arbitrator's Power. The arbitrator's powers shall be

ted to the application and interpretation of this
Agreement as written. He shall at all times be governed




wholly by the terms of this Agreement. The arbitrator
shall have no power or authority to amend, alter, or.
modify this Agreement either directly or indirectly; or
to rule on or otherwise modify any discharge or discipline.

Tf the issue of arbitrability 1s raised, the arbitrator
shall only decide the merits of the grievance, if arbi-
trability is affirmatively decided. It is the intent of
the parties that arbitration shall be used during the
life of this Agreement to resolve disputes which arise
concerning the express provisions of this Agreement which
reflect the only concessions which the Employer has
yialded, The arbitration award shall not be retroactive
earlier than the date the grievance was first submitted
in writing. The arbitration award shall be final and
binding on the Employer, Union and employees. However,
each party resrves the right to challenge arbitration or
awards thereunder if the arbitrator has exceeded his
jurisdiction or has arrived at his award fraudulently or
by improper means.

{All remaining language in Article VIII shall remain as
is.) ,

Union's Last Offer:

The Union proposes current contract language.

This County proposal to make changes in Section 8.2, 8.3 and
8.4, removes sheriff decisions on grievances involving discipline
or discharge from the arbitration process and makes sheriff deci-
sions final., The Union objected to this issue and constantly ob-
jected to testimony of Lt. Gallup and Mr. Distel on the basis that
they were giving legal conclusions. Teétimony was taken to the ex-
tent that certain of the answers of the witnesses were fact ques-
tions rather than legal conclusions. There is no doubt that the
sheriff deputizes employees within his department who then have
general law enforcement powers. There is also no question that the
sheriff does the hiring and firing pursuant to his constitutional
authority, but the County Board of Commissioners are co-employers.

Thé County states that the sheriff constitutionnally need not take
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an employee back in the case of a discharge nor in the case of a

reinstatement, need he restore such a person to a d;putized status
if he did n&t want to. Since that employee would have economic
benefits restored and those are the financial responsibility of
the County Board of Commissioners, the County wishes to avoid the
possibility that a sheriff will not re—eﬁploy or reinstate an em-
ployee and the County still have to pay him.

The panel perceives this to be a legal issue and has carefully
reviewed the legal memorandum submitted by the County as well as

the memorandum submitted by general counsel for the Union. This

panel does not challenge the statement contained in National Union

of Police Officers that the sheriff's constitutional powers are not

diminished by PERA. However, it takes a quantum leap to go from
.that statement to accept the proposed remedy of the County to al-
leviate financial responsibility of its co-employer. As pointed
out by the ﬁnion, cases cited by the Employer do not stand for the
proposition that the sheriff has uncontrolled discretion, but rather
the sheriff cannot be compelled by an arbitrator to reinsﬁgfe law
enforceﬁnnt powers to an individual who has praviously been dis-
charged nor to compel the sheriff in a discipline case less than
discharge to require the sheriff to reinstate law enforcement powers.
The case law cited by the County does not stand for the proposition
that economic restoration of benefits must be held abeyance because
of the constitutional powers of the sheriff. This panel does not
read the law as requiring such a conclusion. The Union has pointéd

out in cross-examination of Mr. Distel that the economic dilemma
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cannot be avoided by simply taking the sheriff's decision out of

arbitration., Assuming that discipline and discharge was not arbi-
trated, employees would have a right to proceed in a court of law

to adjudicate the sheriff's imposition of a sanction. Assuming
further that the court were to reverse the sheriff's decision and
mandate the duration of economic benefits and/or mandate reinstate-
ment of a discharged employee, the sheriff would make the same argu-
ment that he cannot be compelled to deputize that person, and if

he did not take him back, the co-employer would still have the ob-
ligation to pay the economic benefits ordered by the court. Thus,
the perceived economic dilemma that is attempted to be avoided by

this proposed'language is illusory.
This panel is not persuaded that any other legal authority .

mandate that the panel adopt the County's proposal. The next ques-

tion is whether this panel should exercise itas discretion ind accept

the proposal. The panel believes it ought not to exercise such ?
discretion based upon the authority cited by the Union in Lake
County Sheriff, ;981 MERC OP 1. PERA is clearly the dominant law
regarding public employee labor relations. Discipline and'dis-
charge are subject to negotiation and arbitration. Until the courts
definitively rule that in a co-employer situation such as this,

ghe sheriff's constitutional authority would prevail with respect
to extinguishing requirements for reinstatement of economic bene-
fits, this panel will not award such a change in the collective

bargaining agreement.
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For the foregoing reasons, the Union's proposal to ﬁaintain

the status quo is accepted, while necessitating no changes in the

UNION: Concurs

existing Section VIII of the contract.
EMPLOYER; Concurs[ z E Dissents

Dissents

4. Discharge and Discipline (Liability Insurance)

County's Last Offer:

10.5 The loyer shall continue to provide liability insur-
ance, com able to what 1t currently has tin e¥!ect
Januari !: ;EEEE; cont%n%ent u§§n E%e %nsurance comEanx

) not cance ng or mo ng same. n e esvent of can-

callation cation or otherwise scontinuance o
e insurance, the Emplover w att t to taln com=

par & ratas, I e Employer is unable obtain such
c aple coveragas at comparable rates t agrees to

ncgot ate s section w a Union.

Union's Last Offer:

The Union proposes current contract language.

The existing contract requires that the employsr provide
civil legal counsel for litigation arising out of the good faith
performance of the officers’ duty. The County presently provides
that by participation in the Michigan Municipal Risk Management
Authority which, when presented a claim, provides legal counsel as
to all claims against both the County and its employees.

The County proposes that the language be struck and a new
section 10.5 be inserted, which would require the employer to con-
tinue to provide liability insurance and, in the event of cancella-
tion or discontinuance, the employer will attempt to obtain compar-
able coverages at comparable rates. The County suggests that this
laﬁguage only manifests the current system which has been used for

a number of years.




The Union opposes this language because it removes the re-

quirement that the County specifically provide legal counsel and
simply asserts that there will be provided liability insurance.
The Union points out that the employer's obligation to provide
counsel dces not ﬁean that it has to provide insurance, but could
provide counsel independent of any insurance program that it has.
Conversely, the County says that it provides representation now
through the pool arrangement and would like the option to provide
coverage through liability insurance rather than the pool. Mr,
Distel admitted that it would be a tough gquestion as to what would
be comparable coverage if a contract of insurance was cancelled.
He assumed the Board would have to make that decision.,

This issue seems to confuse the present guarantee for counsel
with the cost and availability of insurancae. Thé burden is on the
County to demonstrate why its proposal will be better than the
status quo. This panel cannot find a suitable ratiohale to justify
a change. They currently have an obligation to provide civil
counsel; how they do it is up to them. Under the proposed“iénguage,
there is not necessarily a guarantee that civil counsel will he
provided. The Union suggests that the reason to go to insurance is
that the County, as the insured, would have the ability to defend
or not defend cases and/or settle or not settle, whereas they seem
with a pool arrangement to have little or no control over settle-
ments and/or appointment of counsel. The uncertainty of the avail~
ability of insurance, given the present market, and a replacement_
policy with comparable coverages at comparable rates are so uncer- . .
tain that it would not be in the public interest to make a substan-

tial shift as proposed by the County.
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Accordingly, the panel accepts the Union's proposal to retain

the existing language.
EMPLOYER: Concurs Dissents

UNIONs: Concurs Dissents
|V
5. Discharge and Suspension (Retention of Disciplinary
Records)

County's Last Offer:

10 2 The Sheriff and/or his designate shall not discharge s:
or suspend any employee without just cause. Any viola-
tion(s) which warrants a suspension shall be in writing.
One (1) (s) copy will be given to the employee, one (1)
copy will be forwarded to the Union, one (1) copy will
be forwarded to the Personnel Director by the Sheriff,
and the Sheriff will retain the original. An error in
furnishing copies shall not affect the merits of the
discipline., Any employee receiving three (3) suspension
notices within fifteen (15) calendar months may be dis-
charged without recourse; however, this shall not be con=-
strued as requiring a specified number of suspension
notices before discharge may be imposed.

Union's Last Offer:

The Union proposes current contract language.

The existing Section 10.2 contains the sentence, "Suspension
notices shall remain in effect qu a period not to exceed fifteen
(15) calendar months from the date of suspension notice." By this
proposal, the County wishes to delete that sentence but retain all
other language in Section 10.2. The Union proposes to keep the
sentence in Section 10.2. The County stated that they wanted to
change because counseling memorandum, reprimands or suspensions
should stay with the employee for his entire term of employment in
the sheriff department to have a complete record. Since sheriffs
might come and go, the argument is that the employees' record

should be complete for any new sheriff that comes in. {ther than
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a complete record, the other basis is to show progressive dis-
¢ipline. Lt. Gallup said'that.he would perscnally not use dis-
cipline that was more than five years old.

Cross-examination pointed-out that the 15 calendar month pro-
vision has had no affect whatsoever bn this unit. The only dis-
cipline that could be recalled was one that took place 12 years
previocusly.

The record shows that this has not been a problem in the past.
Mr. Distel testified that this issue is also being arbitrated in
the deputies' case. -The ambulance carriers have a 2 1/2 year pro-
vision. The court employees' agreement is silent because it is
addrassed by.state law. Comparable communities are not very help-
ful on this issue, Bay County permits the sheriff to remove
letters of reprimand after 2 years. In Midland, it allows employees
to request removal after one year.

As demonstrated by the paucity of argument in the County's
brief, there is little to support the change that is proposed by
the County in this record. Again, this is a bargained for provision
and to remove it unilaterally by arbitration without a compelling
past history of some severe inequities is not appropriate. Accord-

ingly, the Union's position of status quo of existing language is

accepted. ' /
EMPLOYER: Concurs_ Dissents

UNION: Concurs Dissents

ot

6. Dischar%e and Suspension (records between 1/1/83 and
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County's Last Offer:

The Employer proposes current contract language.

Unjon's Last Offer: |

The Union proposes as its last offer that all record of dis-

cipline for any employee disciplained between January 1,

1983, and December 31, 1984, will be removed from the employ-

ee's file and destroyed.

Discharge and Suspension to be retroactive to January 1, 1985,

It is unclear from the record where this would be at in the
contract, but the Union proposes that all reéords of discipline
between January 1, 1983, and December 31, 1984, be removed from the
employee's file. The County does not want this added language.
The County is taking the position that this is not an item for 312
arbitration, but an attempt to take an individual employee grievance
and purge the employee's file. The Union w;s afforded an oppor-
tunity to present a legal memorandum commbnting upoh any legal

issues presented by the County. They have not provided a memo on

this issue. A review of local 1518 v St Clair Sheriff, 407 Mich 1,

12-13 (1979), suggests that the County's position is correct. Act
312 is not intended to deal with individual grievances and since
the record in this case indicates that there has been only one
employee grievance between January 1, 1983, and December 31, 1984,
and since the language is so specific as to the time period being
the last agreement, there can be but little doubt that it was in-
tended to remove the discipline from the file of only that employee.
The Union suggests that they are not dealing with a grievance, but
simply the product of a grievance. Thus, it would be subject to
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arbitration. Apparently, as Sgt. Brown testified, the person was
demoted from sergeant to deputy, and that action was not subject

to arbitration. Sgt. Brown indicated they wanted to bring this
matter to & satisfactory end, and since they could not arbitrate it
previously, and arguably, they are dissatisfied with the result,
wanted to remove the action from the employees file, Although it
was lntended as a generic proposal to cover the time frame fnvolved,
it was pointed out there was only one employee disciplined'during
this time frame. Accordingly, it is this panel's obserxvation that
the proposed language is an attempt to bring before a 312 panel a
matter that has previously been grieved. The legal avenue that may
have been available at the time seems to have been the remedy that
should have been selected. To now attempt to remove references +o
thia discipline from the employee's file, via this arbitration, is
not appropriate. Accordingly, the Union proposal is rejected and

the County's last offer to maintain the current language is ac-

cepted, ,
EMPLOYER: Ccmcurs& Dissents

UNION: Concurs Dissents

7. Past Practices

ICQunty's Last Offer:

56l1 There shall be no past practices which are binding upon
the parties.

Union's Last Offer:

The Union proposes current contract language.
The County proposes to add a new section 56.1, which is

one sentence, "There shall be no past practices which are.bind-

Y
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ing upon the parties.” The Union opposes this new provision. The

only testimony was two pages and consisted of Mr. Distel statihg
that the County simply wants to know what they were dealing with !
if there was a prior activity that might be used in a subsequent
arbitration. The County wants to "settle it". This testimony
being general and not specific provides iittle support for a
sweeping proposal that there are no past practices binding upon
the parties. When ambiguities in contracts and/or grievances go
to arbitration, the priéf activities of the parties are generally
important considerations in determining the appropriate resolve of
the issue. To categorically state, no past practice would be
binding is to suggest that one should totally forget about history,
that one should not usé history as it is relevant to the issue to
be decided, Without a better record as to why this provision should
be added, this panel should not adopt something that has not been
thoroughly discussed at the bargaining table.

There is no compelling reason to adopt this language at
this time. Accordingly, the Union position is accepted, ;ﬂd the

proposed new contract provision of the County is <Yejected.
EMPLOYER: Concurs Dissentqézgg

UNION: Concurs C:?zzb Dissents

8. Election of Remedies

County's Last Offer:

57.1 ¥When remedies are available for any cggglaint and/or
grievance of an employee through any admin strative or

statutory scheme or procedure, such as, but not limited
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to, a Veteran's Preference hearin Civil Rights hearing,

or Department of Labor hearin in addition to the griev-

ance procedure Eroviaea under this contract§ and the em-
ee elects to ut ze

o) the statutory or administrative
remeax‘ the Union and the affected emEonee shall not
process the complaint t rough any grievance procedure

rovide Qr 1in S contract. Jf an emplovee elects to
use €@ _grievance procedure provide or in . 8 contract
an subsedqueant elects to ut zZa e statutory or ad-
EInistrative remeaIes then the grievance shall be deemed
to have been withdrawn and the rievance rocequre pro-
vided hereunder shall not be a licable and an reIie?
granfea shall be forfelited. _

Union's Last Offer:

The Union proposes current contract language.

The County is proposing a new paragraph which would require
a member of the bargaining unit to select either the grievﬁnce
procedure under the contract or statutory or administrative reme~
dies available to the employee. He must choose one forum and be excluded”
from all other forums. Mr. Distel argued that the rationale is to
avoid multiple proceeding on the same issues and, more importantly,
~to avoid different results depending upon the forum.

He offered Exhibits 27 and 28 to show that this clause is con-
tained in the ambulance and court employees®' contract. The Union
had vigorous cross-examination of Mr. Distel on this issue, and the
Unioh asserts that the language could prevent the Union from pur-
suing a grievance if an individual employee filed a class action
lawsuit, for example on discrimination. The County suggests that
this only applies to employees and that it did not restrict the
Union from grieving something which it would have a right to do on
behalf of its collective members. The intent, according to the ‘
County, is to require employees, if they have an individual griev-

ance and an individual cause of action, to take either the grievance
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route or a statutory or administrative route, but not both.

Apparently, the Union also suggests that this provision ié in~-

appropriate legally; the County has cited Grand Rapids v FOP, 415

Mich 628 (1982), for authority that election of remedy provisions
are valid. Ms. Maurer testified on behalf of the Union that her
examination of Exhibit 26 shows that Bay, Calhoun, Eaton, Jackson,
Lapeer, Midland and Shiawassee counties do not have a specific
provision regarding election of remedies. Thus, employees would
not be limited to electiﬁg one remady or other. Calhoun, Eaton,
Jackson, Lapeer, Midland and Shiawassee countiaes do have separate
non-discrimination clauses in their contracts.

Grand Rapids v FOP, supra, has an extensive discussion of this

issue. Justice Levin in a footnote beginning at 639 and running
through 641, notes that the 312 arbitration showed that both par~
ties clearly understood that it was meant to prevent employees,
either by themselves or with the aid of the union, from pursuing
dual remedies for their grievances. Heres, the langquo suggests
that likewise, it is the employees who are making the choicéiand
if per chance the Union has a collective right to pursue a griev-
ance, for example, it would be this panel‘'s observation that this
language would not preclude the Union from griéving what it has
rightfully bargained elsewhere in the agreement.

The County's request for this proposal is logical in that it
prevents forum shopping and several bites of the litigation applef
The fact that two other county units have such language is signifi-
cant., Howaver, the other collective bargaining agreements in the

comparable communities do not have a provision for election of
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remedies. Taking all of these factors into consideration and ap~
plying the criteria of Section 9, this is an extremely close céll.
The theory is good and the fact that two units in other counties
have such a clause is significant. However, the other comparable
communities do not have such a clause. It is clearly legal to

have such a clause, but it is such a significant proposal that there
should be a more fundamental showing by the County that it is in
fact necessary based upon actual cases. If the County were able

to show that it has in f;ct been injured by specific examples, then
perhaps a more persuasive case would be made why election of reme-
dies should be adopted by an arbitration panel. It is persuasive
that the comparable communities do  not seem to have this provision
and Livingston County would probable be a pacesetter in that re-
spect. The fact that there are about seven members in this unit
and there has been little grievance activity (only one grievance

in the last two years), suggests that the slection remadies is a
convenient, theoretical provision that the County should strive for
but there is no overriding compelling reason to mandate iﬁ‘ﬁhrough
this arbitration process at this time. Accordingly, for the fore-

going reasons, the hmployer's proposal is not adopted and, there-

fore, it will not be included in the current contract language.
EMPLOYER: Concur f Dill.ntl&
UNION: Concurs /%221_ Dissents

Dated: M /'?, /ifé

P. Fr an
Chayyperson
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OPINION
CONCURRING IN PART AND DISSENTING IN PART
OF MR. STOKER

This panel member writes separately to concur in part and
to dissent in part in this matter to embelish several concerns in
the arbitration process herein, as well as in the panel's opinion
and awvard. It must initially be noted that these rather lengthy
proceedings were generally handled in an exemplary manner
by the impartial neutral arbitrator and the award, as primarily
authored by such impartial arbitrator, appears to be extremely
thorough, complete and well articulated. However, this panel
membeg feels obliged to raise certain additional items for the
record. .

Initially, I note that the decision to allow advocates
on the Arbitration Panel was made by the impartial. arbitrator,
with the Union's concurrence and this writer's objection, at the
initial pre-hearing. To permit an advocate to serve on the
Arbitration Panel is, in essence, permitting the prosecutor to
serve as judge. As such, this general procedure is objected to
by this writer due to its inherent conflicts, as well as, what
appears to be an inconsistency with legislative intent. It would
appear that the record herein substantiated the foregoing concerns
as the Union's advocate and, then, subsequent Panel member,
labelled one of your Employer's issues as "spurious" on the
record in advance of any evidence being presented regarding the
same. (T=251/252) This writer would note that it is only due to
the strong role of the impartial arbitrator in these proceedings
that this matter did not become tainted through such a procedure.

This member would also like to explain its dissents with
regard to the non-economic issues, as well as those economic
issues that were primarily suggested by the Employer to provide
either clarity or more equity to the contract's provisions. The
Panel's decision with regard to these issues primarily concluded
that as such matters were not pressing issues at this time, they
would better be left for resolution at the bargaining table in
future negotiations rather than through the binding arbitration
proceedings. While I agree that the bargaining table is the most
desirable way to resolve these, as well as all collective bargaining
issues, in the reality of labor relations in the area in which
binding arbitration is a possible final resolution, I question
such a decision. A Union may refuse to rectify such provisions
within a collective bargaining agreement and yet avoid any
implementation of the Employer's last best offer after impasse, .
as such measures must rather go to binding arbitration, If
binding arbitration then does not attempt to resolve the issues,
the procedure then becomes, in essence, circular. To paraphrase
this approach, it suggests attempts to close the gate should be
dealt with only after the horse has escaped. Thus, this writer
disagrees with the Panel's award in this regard.




ARTICLE LIV

EFFECTIVE DATE AND TERMINATION OF AGREEMENT

54.1: This Agreement shall remain in Ffull force and effect
commencing on the lst day of January, 1985, through the 31st day
of December, 1986. Either party mayh serve upon the other a
notice no earlier than one hundred twenty (120) days prior to the
expiration of this Agreement as noted above, that they wish to
enter into collective bargaining sessions to negotiate a new
contract. In the event of receipt of such notice, the parties
shall determine mutually agreeable times and shall commence
negotiations for a new contract.
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ARTICLE XXIX

CALL~IN

29.1: Call-in overtime shall be rotated in accordance with
prior practices. Call-in overtime is defined as when an officer
is not on duty and is required to return to work. The employee
missed shall be allowed by the end ¢f the next pay perliod to
work elght (8) additional hours at his/her shift choice at the
overtime rate for the overtime opportunity missed.

29.2 & 29.3: (Current Contract Language.)



ARTICLE XXVIII
OVERTIME

28.1: Overtime shall be paid for all authorized hours worked

in excess of eight (8) hours in any scheduled shift or in excess
of eighty (80) hours worked in any bi-weekly pay period at the
rate of time and cne-half (1 1/2) the employee's regular straight
hourly rate of pay. Overtime shall be paid on the payday for the
pay period in which overtime was worked when possible, but no
later than on the next scheduled payday following the pay period
in which it was worked. If any employee is required to work
back-to=back shifts, then they shall be paild overtime, If an

emEIozee trades shifts, or, if any employee changes shifts by
shift preference, then no overtime shail be paid.

28.2: (Current Contract Language.)
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ARTICLE XIX

MILITARY LEAVE

19.1: The employer will abide by all mandatory state and
Federal law deallng with militaty leaves of absence.

19.2: (Current Contract Language.)



ARTICLE XIV
VACATIONS
14.1~14.4: (Current'Contract Language).

14.5: {To be deleted from contract).

14.6-14.8: '(Renumbered and included as in prior
language.)

contract
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ARTICLE XI

SENIQORITY

1l.1: Upon completion of an employee's probationary period,
he/she shall be granted seniority, and his/her name shall be
added to the departmental seniority list. The seniority list
shall contain the naems of all seniority employees, their job
title and their length of service with the Department. The

Employer shall provide its most current seniority list to the
Union President upon his/her request.

11.2: Loss of Seniority. An employee shall lose his seniority
for the following reasons:

A, By voluntary termination. Note: Voluntary terminations
are accepted by written or verbal notice or are assumed
if an employee misses three (3) consecutive work days
without notifying the Employer or by failure to return
to work at the designated time upon the conclusion of
a leave of absence, or by failure to reply to a layoff
‘rehire notice within three (3) working days following
receipt of a certified rehire notice. Exceptions may be
made to "assumed" terminations provided the employee can
prove his inability to call in or return as regquired.

B. By retirement.
C. By layoff which exceeds one (1) year.

D. He/she is discharged and not reinstated.




