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In re arbitration between Compulsory Arbitration Under

Act 312, Public Acts of the
State of Michigan, 1969, as
amended by Act 127, Public
Acts of 1972, [MCLA 423.238;
MSA 17.455 (30) ].

MERC Case No. D83-E-1563.

City of Garden City, Michigan,
and

Garden City Patrol Officers,
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FOP. OPINION AND ORDER OF
******************************** w

Before the arbitration panel in these proceedings is the
one issue at which the parties are at impasse in theirknegotia- N
tions for a renewal of their expired collective bargaining agree-
ment.  All other issues arising out of or discussed by the par-
ties in their negotiations are acknowledged by them to have been
settled in those negotiations or in the informal phase of these N
proceedings, during which informal phase some nineteen non-econo

mic and three economic issues were settled.

All of the parties® évidentiary exhibits, the panel chair-
man's copy of the stenographic record and the parties' post-
hearing briefs are attached to the copy of this opinion and or-
der which.is filed with the Michigan Employment Relations Com~-
mission. There are seventeen City exhibits, two Union exhibits
and two joint exhibits; one of the joint exhibité is the expired
collective bargaining agreement the renegotiation of which led
to the impasse here resolved.
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S MERC Act 312 Case No. D83-E-1563; Garden City Patrol Unit.

ISSUE

The issue in these proceedings~is whether the City shall pay.
to the police officers who comprise the subject bargaining unit
a four percent wage increase from July 1, 1982 to December 31,
1982. e R |

" LAST BEST OFFERS OF THE PARTIES

The language immediately following the names of the parties,
below in this section, is quoted verbatim from the post-hearing
brief of the party designated. The post hearing briefs of the
City and the Patrol Unit are attached,tobthis'document as Exhibits
AA and BB, respectively,

The Patrol Unit.

Effective: 1. July 1;,1982 - 4% added to each
' salary slot from July 1, 1981 rates

2. July 1, 1983 - 4% added to each
salary slot from July 1, 1982 rates

3.  Ju1y 1, 1984 - 4% added to each
- salary slot from July 1, 1983 rates

Garden City.

The City offers a four (4%) percent increase in wages
effective January 1, 1983.

The City offers a four (4%) percent increase in wages
in the second year of the contract, effec;ive July 1,
~--1983. . ‘ ,

The City offers a four" (4%) percent increase in wages
in the third year of the contract, effectlve July 1,
1984.. ,
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OPINION

There is just one issue in this case and it is the one stated -
in this document. '

It is necessary to emphasize that point because the parties,

- for whatever reasons, have attempted to ke ambivalent about the
issue. Thé5gity's'post~hearing.brief'speaks of two issues: one

of them the effective date of the agreement subject to these pro-
ceedings, and the other "duration" of the agreement. The Union,

in some of its hearing testimony, asserts that it had on the table|

a package proposal the parts of~which'depend_on an effective date

-0f July 1,}1982, being agreed upon or assigned;to any new agree-
‘ment. Some of the Union's hearing testimony also denies that it

had negotiated for a three year agreement in the negotiations

which resulted in this case. Both parties»Speak in their post-~-
‘hearing briefs, as they spoke throughout their case presenta-.

tions, of "retroactivity".

Joint Exhibit 2, in its section entitled Economic Issues,
read with the parts of the stenographic record applicable to it,
makes clear that durihg the negotiations which preceded this case
the Union. knew full well that it was negotiating for a three year
labor agreement. Joint Exhibit 2 was presented to the Union's
membership for its consideration during'the‘negptiations and it
delineates the same wage demand, years and all, contained in the
Union's last best offer, set forth above. In fact, the language
of fhe-last best offer and'thevlanguage of the subject section
of Joint_Eihibit 2 are identical. ‘thhing'inAthat language indi-

~cates that the offer is anything but a unified offer, and nothing

‘in the evidence presented at the hearing-successfully contra-
‘dicts that conclusion.

(3.)
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'OPINION, (cont'd.)

'Similarly,'there,appears to be no relevance whatever to the
City's post-hearing brief assertion that«there'are_twovissues in
these proceedings. And, as with the Union, anykcontrary intima-
tion by the City is contradicted by its post-hearing brief state-
ment of its last best offer, quoted above. |

Retroag;ivity can be an‘ambiguous term. It has no place in
this case. KThgre is, for example, no issue in this case of how
far back in time the four percent increase the parties have agreed

-shall be effective on July 1, 1983, shall extend. That increase

is preceded by another, and different, four percent increase

‘which, regardless of its effective’date, givesithe July 1, 1983,

increase a set of base rates different from those in effect pre-
vious to July 1, 1983. Retroactivity is not involved in this
case. What is involved is the date on which a new agreement is
to be effective. '

A part of the ﬁnion's‘argument‘for a July 1, 1982 effective
date is that an Act 312 panel i5~empowered by the statute to
grant retroactivity. Doubtless that is true. But the argument_
says no more than that the panel is empowedered to hear and de-

termine an Act 312 case in all of its aspects. The mere posses-

sion of power by a tribunal is always distinct from the okliga-
tion of that tribunal to act upon evidence which must justify
the exercise of the. power. ~An\invocation of power by one party

in proceedings of this kind is no more persuasive than a parallel

and opposite invocation by the other party. And here no party
denies that a four percent wagé increase should precede July 1,
1983; the question before this panel is whether the increase

should éommencevon;one»of the two dates fixed in the last best

offers of the parties.
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' OPINION, (cont'd.)

case are unpersuasive that the Union's July 1, 1982 effective

“not retroactivity. It was whether that year, reckoned from

-wages of Inkster's patrol unit.

not follow. The fact that a settlement is made'by agreement or

~And the fact that settlements are made is of no relevance what~

MERC Act 312 Case No. D83-E-1563; Garden City Patrol Unit.

/

Unioh Exhibit 1 and the testimony attendant to it in this

date ought to be ordered by the panel. In this case the effective
date for a new'collective bargaining agreement is squarely in
issue, and in these proceedings that date is the sole issue.

Union Ekh@bit 1 indicates that some other parties either
agreed upon the effective dateé'fbr'their'agreements in their
negotiations, or that some of them had an effective date settled
upon them through arbitration., Nor does any of that evidence
make clear the basis upon which the parties arrived at or argued
for one effective date or another in the cases cited in Union.
Exhibit 1. In the case of theicity of Inkster the dispute set-
tled in Act 312 arbitration regarding the year 1983 - 1984 was

July 1, 1983, should produce the Union's demanded five percentfk
increase or the City's offered’three~bercent:increasé in the

And that makes peculiarly releVant the panel's earlier re-
marks about retroactivity. Here the Union uses the term only
in the sense that it may be applied to any settlement that in-
cludes a time peribd predatingjthe eventual settlement of an agree-
ment. From that perspective the Union érgues that the mere re-
citation of comparable units which settled their agreements after
those agreements expired is relevant to the question of an ef-
fective'date for this case and this agreement, But that does

in arbitration and that its effective date is an earlier date
than the date upon which the agreement or arbitration order is

made is irrelevant except to show that a settlement was made.

ever in-isolation’from.disputed'matter1Which,made4up the substance

(5.
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in situations like the instant case, where the dispute about the
‘effective date is really a dispute about costs of settlement,

‘parated from the economic issue which attends it. To take Ink-

‘date upon which a 1982-1983 wage increase should be effective,

: man's view, it is not pOSSlble to fix responsibility for the par-

‘that prevents a settlement on a particular date. Blame, in the

OPINION, (cont'd.)

of the settlements. The Union's retroactivity evidence, includ-
ing Union Exhibit 1, is insufficient to support its position that
the effective date for which it contends should be granted by the
panel in this case. Nor are these remarks intended to create a
will-o-the-wisp which ought to be pursued in future cases.  Even

the effective date of the agreement cannot meaningfully be se-
ster for example again: the parties did not disagree about the

even though that date had passed when they signed the arbitration
award which settled their case. In fact, they had agreed upon

a date. What they had in dispute was the amount of the wage in-
crease to be paid upon their agreed date. In the Garden City
case the parties have agreed upon the amount of an increase to

be paid during the disputed period which predates July 1, 1983;
they disagree only about the effective date.

Finally in the matter of mere "retroactivity"” the Union en-
tered its Exhibit 2. Union Exhibit 2 is an excerpt from an Act
312 award in whlch the panel's chairman declared, "In the Chair-

tlesf failure to reach a negotiated settlement. Notw1thstand1ng
the added cost to the Village, as a matter of equity the officers
should not suffer a financial penalty for this failure." This
panel cannot take cognizance of the Union's Exhibit 2. This
panel has before it no evidence to indicate why the terms "failure
and "responsibility" were used in the quoted language. It is
not necessarily a failure, but perhaps an adherence to duty,

sense of "respon51b111ty" is not involved where good faith ad-
herence to positions results in protracted negotlatlons. And if

(6.)
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OPINION, (cont'd.)

failure and fault are involved "equity" cannot possibly be served
without a fixing of fault. Standing by itself, Union Exhibit 2
is probative of nothing in this case.

The Union undoubtedly suffers from the dlsadvantage of hav-

‘1ng had to take up the negotiations which resulted in this Act

312 case after another and dlfferent union, which began the ne-
gotiations, departed ‘the scene. But, with all of that, the Union
has not been able to make its case that mere retroactivity, in

“the sense in which it has used the term in this case, is an issue.

which can rationally be settled by reference to the effective
dates of’comparable7labor agreements and the relationship between
those effective datesland‘the dates upon which the agreements
involved were signed. Almost certainly no one could make that

case.

The fact is that the Union’ has not shown a four percent wage

Llncrease to be 1nappropr1ate, ‘in .terms of. the requlrements of

Act 312, for the perlod here in dispute - the perlod from July,
1982 to January, 1983. That is the’really relevant matter,  and
not merely that some other parties settled one thing or another

"~ for a period Whlch predated thelr settlements.

~ The Union also argues that it has been victimized by the

‘settlements the 01ty of Garden Clty made with others of its

bargaining units relative to the perlod here in dispute and re-
lative to the patrol unit's negotiations here at issue. That is
a compelling argument,:but in this case it is so largeiy because
it appeals to the emotions. It is a fact that the Clty signed
what the parties to these proceedlngs have called "me too"
agreements w1th other bargalnlng unlts durlng recent negotlatlons
w1th them. :
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 OPINION, (cont'd.)

Cit& Exhibit 16, at page 38, sets out the "me too" agreement
the City made with its police command officers, represented by
a different union than the patrol officers who are the subject
of this case. The'panel understands that agreement to be identi-
cal with its fellows. It reads: |

"The City of Garden City and the I.B.T. #129 (Command),
mutually agree that if any other bargaining units

in the City of Garden City receive higher increases
in wages and/or retroactive pay than offered and ac-
cepted by I.B.T. #129, such differences in wages
and/or retroactivity shall automatically be granted
to I.B.T. #129 (Command) on the same basis as re-
ceived by other or another bargaining unit(s)."

It is not for this panel to interpret the quoted language.
It appears to mean what the parties before this panel treated
it as meaning; that any wages granted to the patrol unit for the

. period predating January 1, 1983, would automatically be paid

to other units who had negotiated "me too" clauses with the

City. Presumably if the patrol unit surrendered its vacation

or pension plan in return for such wages other units would do
the same. ‘ '

The patrol unit's representatlves feel that the "me too"

“.clauses make the patrol unit a pawn in labor agreement negotla-

tions between the City and other unions; negotiations which do
not even involve the patrol unit. Those representatives feel
that the City has made of the patrol unit an unwilling spear-
head in all of its labor agreement negotiations. And the Chair-

man of this panel is sympathetic to the patrol unit's feeling

that it is the victim of economic pressure created by the City

in a situation where the patrol unit cannot strike because it

is a police unit. But a dispassionate analysis shows that while
the feeling of the patrol unlt is genuine it is not soundly based
1n this case.

(8.)
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.OPINION,'(cont'd.)

To begin‘with; the City's case theory in defense against
the patrol unit's demand for its date is based upon ability to
pay. The City could have created the same defense by giving its
other bargaining units whatever they demanded, thereby creating
the same basis for its ability to pay defense it is presently
employing and relying on the same inability of the patrol unit

to strike Ehe\city. Instead of doing that it seems to have
seen to it that monies were available for all of its bargaining
units. ‘

~Beyond that, the argument that the patrol unit was somehow
victimized by the "me too" agfeéments ignores the important facts
that the other units received no wages for the period of time
here in dispute and that, presumably, members and representa-
tives of those other units were aware . that the police cannot le-
"gally strike the City. While at first blush it may appear that
other units sought a free ride on the coat tails of the patrol
‘unit it is as: easy to conclude that the other units assumed a
risk and negotiated away their own ability to negotiate further
" for wages covering the period prior to January 1, 1983.  In
that state of affairs the arguments for and against the idea -
that the patrol unit was victimized by the "me too" clauses are
" of no’more than equal weight; they are at equipoise. That is
particularly noteworthy in this case where neither party put in
evidence anything about the ability of ahy of the other units
which signed "me too" clauses to strike the City legally. It
is known to the panel that at least one of the other "me too"
units is not a police or fire unit.

‘Finally, the City's argument in its defense of its position
is an ébility to pay argument. 'And ability to‘pay'is‘only_one
of the statutory factors to be weighed by the panel. Nothing
in,eiﬁher the law or the Prophets says the panel cannot bankyupt

JOHN W. SCOTT
ABOR ARBITRATION
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OPINION, (cont'd.)

the City if it thinks it ought to do that. ~But the Union has a
case on the question of the City's ability to pay its demanded
four percent increase during the period in contest, and that
Union position requires comment here and fifét. It does not
rebut the City's case or even shift to the City a burden in ad-

~dition to the one the statute imposed upon the Clty to kegin

with, R
While it seeks to attack the City's position on the ques-
tion of the City's ability to pay on the basis of the City's evi-
dence, the Union bringsvto~the‘panel none of 'its own evidence on
the-point. <UnionfExhibits 1 and 2 are not such evidence.. Those

exhibits, as has been observed above, support only the Union's
| claim that in all of the instances cited in them a chronologi-
cal pattern of settlements extending to an'eérlier date than the
~settlement-event emerges, and that it should control this case.
- The claim is irrelevant and the record does not bear out the’ fact

of retroact1v1ty in even the limited sense in which the Union
has employed the term in this case. There is simply no evidence

- that retroactivity per se was an issue in all of the cases cited

bY:the'Uhion. And ininone'of the cases it cites does the Union

supply evidence about the quantum propriety of the settlements
involved: no evidence is supplied about the costs of those

settlements or, in the case of wages - the matter before this
panel, the percentages or wage bases involved in the‘Union‘s
exhibits. In short, the Union does not prove that for the period

July l; 1982 to January 1, 1983 it is entitled to a four percent

wage increase on any of the statutory bases outlined in Act 312.

This is not a case in which the City, during its negotiations,

‘refused or failed to make an offer to the Union in the matter

of the economic issue which is the sole one here in dispute; nor

‘has ' the Union refused or falled to make an offer of settlement

to the City.

( 10.)
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OPINION, (cont'd.)
But it is also not a case in which this panel is free to
romp all over the landscape of its imagination in order to pro-

duce a settlement between the parties.

The panel is bound by Act 312 to apply that statute's pre-

,scriptions to the offers of the parties, and, in this case where

there is ﬁﬁt _one 1ssue, to select just one of those p081tlons or
offers as the flnal settlement of the parties’ dlspute, a settle-
ment to be 1mposedkon both partles by a majority subscrlptlon of

the panel. It must be so. In this case there is no other lati-

tude.

Certainly this is a case where comparison of the last best
offers of the parties with the negotiated situations of the City's

‘non-patrol-unit bargaining unit employees whose negotiations have
been settled cannot support the Union's last best offer. The

record ‘in this 'case shows that thefgreat‘bulk of those other bar-
galnlng unit employees has already accepted. the settlement date

"the CltY has before this panel. And since the monies the City

must pay to all of its employees must. be so paid,_and not paid to

employees of other employers in either the public or private sec-

tors, and since those monies come out of the City's revenues, it

.- ought to be obvious that in this case comparability of the pat-

rol unit with employees of this City's other bargaining unit em-

‘ployees outweighs any other comparability. 'That is not a state-

ment of immutable principle capable of application in all cases.

~ But it applies squarely in this ease/where*the City's defense is
ability to pay; ability necessarily based upon the City's ob-

ligation to pay all of its employees. It has already been ob-
served in this opinion's discussion of "me-too" clauses that it
1s reasonable to conclude that in its negotiations with its other
bargaining units the City attempted to reserve funds for settle-
ment of this dispute. On the entire record/thatkconclu31on is"

( 11.)
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OPINION, (cont'd.)

the one to be drawn as more reasonabley drawn than its opposite.
Internal comparability may not always transcend comparability
with other employees, employers and sectors. But in this case
it does. | ‘

The Union's rock—bottom and essential argument for its last
best offer\is that to grant it would not leave the City flat-
broke; notAreally'ln,recelvershlp or bankrupt or without a dollar
to its name. Nothing in the law commands that the City put it-
self in any of those positions or analogous ones in order to
accomplish a settlement its employees will accept. The testi-
mony of the City's Deputy Treasurer and.of its .city Manager, to-
gether with the evidentiary exhibits which accompany that testi-
mony make it clear that to grant the Union's demand, with its

‘"me-too' implications, will impose great hardship on the City;

including risk to its financial reputation, realignment of its

“funds and the distinct possibility of resort to its resident
taxpayers for increased millage. The latter recourse to the one

remaining available mill coming at a time of high unemployment

- in a municipality where the evidence shows diminishing popula-

tion and scant non-residential tax base. Garden City has almost
no industrial or manufacturing tax base; on the commercial side

. a K-Mart store is a notable facility. Its population is small.

‘Here the parties' last best offers are largely complementary.
To repeat for emphasis, the City has made an offer for a wage
increase. . Most of it is not in dispute. The City argues that
cost~of-living moﬁement as demonstrated in the undisputed evi-
dence justifies no greater wage increase. . Nor can the panel find

- that it does. Nor does the Union clalm otherwise. It could

hardly do so suceSSfullY; especially in view of its own statement

‘of its own last best offer. There simply is no evidence that
the City's last offer is not the best one here at issue.

( 12.)




‘evidence on the entire record supports the City's case and not

‘revenue sharing funds; funds due from the State of Michigan.

~livered and they were not in prospect.

"“The four-percent wage increase here at issue shall be paid from

~January 1, 1983.

MERC Act 312 Case No. D83-E-1563; Garden City Patrol Unit.
OPINION, (cont'd.)

And, to state the matter positiveiy, the preponderance of
the Union's case. A critical part of the City's ability to pay
case theory is that its fiscal difficulties - the ones relevant
to this case - were occasioned by non-delivery to it of state
As late as Ehe post—hearlng executive session of this panel, held

with the partles’ representatives at the Garden City City Hall
on August 9, 1984, those revenue sharing funds had not been de-

**********************************‘******************************

ORDER OF THE PANEL

the effective date for which the Clty of Garden City contended.
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