
STATE OF MICHIGAN 

DEPARTMENT OF CONSUMER AND INDUSTRY SERVICES 

EMPLOYMENT RELATIONS COMMISSION 

COMPULSORY ACT 312 ARBITRATION 

IN THE MATTER OF ACT 312 ARBITRATION 

CITY OF MUSKEGON - EMPLOYER 

-and- MERC CASE NUMBER: LO5 F-7001 

POLICE OFFICERS LABOR COUNCIL - UNION 

ACT 312 ARBITRATION PANEL 

Richard E. Allen 

Chair person 

John C. Schrier, Employer Delegate -'a 

Fred LaMaire, Union Delegate @ 
Ci- - 

APPEARANCES 

FOR THE EMPLOYER: 

John C. Schrier, Attorney 

FOR THE UNION: 

Thomas R. Zulch, Attorney 



PRELIMINARY STATEMENT 

The City of Muskegon (City) submitted a PETITION FOR ACT 312 

ARBITRATION to the Michigan Employment Relations Commission stating 

"the parties have not succeeded in resolving disputed matters". The 

disputed matter listed by the Employer in it's PETITION stated as 

follows: 

"The bole h w  the & ~ ~ m / s  o/, a De&ined C o W d n  RehhameuLt Phn." 

In Joint Exhibit #3. Tab #2, in a letter from the Employer, it was 

stated the City and Union agreed to the following "comparables": 

Bay City 

City of Holland 

City of Kentwood 

City of Muskegon Heights 

City of Norton Shores 

City of Saginaw 

County of Muskegon 

It was noted "Internal Comparables" will also be presented. 

Joint Exhibit #3, Tab #3, listedtheappropriatedisputed sections of 

the Collective Bargaining Agreement. That Agreement contains 

Section 34 - PENSIONS, which defines the terms and conditions of the 

current "Defined Benefit" Pension Plan. Section 34 is summarized in 

Joint Exhibit #3, Tab # 4 ,  as follows: 

Annuity Factor: 2.75 % x Years of Service 

Maximum Benefit 75% 

Eligibility Requirements Age 51 Year of Service 25 

Employee Contribution: 6.00 % 

Final Average Compensation: Highest 3 years out of last 5 



Under Joint Exhibit # 3 ,  Tab # 4 ,  the parties set forth their 

respective 

"Proposed Modifications" as follows: 

"Union Proposed Modifications: 

The Union is proposing the current Retirement Systems remain 

status quo." 

ttEmployer Proposed Modifications: 

The Employer is requesting a two tiered pension system be 

established with "w" (emphasis added) hires participating in a 

Defined Contribution Plan with a 10% employer contribution and 6% 

employee contributiontt. 

At dispute in this arbitration matter is the proper interpretation 

and application of Section 39 of the Collective Bargaining 

Agreement. That Section provides in part as follows: 

"The conahact w& Ae beopened, ak the C&yl..s mqtmst, within &x ( 6 )  m o d  hob the 

. t i d e d  pu%po..se 04 m g W n g  a ..s&tan/fiue m a d n  .to 6he &ethmwnt p k n  

( incl ldng the poss.ibiti;ty o(, a d&ned c o d h n  p.Can imtead o& the w e n t  de&wd 

&en& phn)  @b emphyea  4dw.d a&a Mach 7 .  2005. I& the p&a cannot a g m  on 

&ha m w d n  to the b & m n t  phn,  the h u e .  ..sU Ae ..suAYject to iWat 
W 6 n .  

SuAvject to the d o u e  plu>uWn concehming a m-openm, 6h.h Agbeemnt Ae GndXng 

upon the p a % t h  ha%ato, t heh  . . s u c m m  and assignn. T k  A g m m A  6 M  cornmnu ab 

o& the W dug 06 Januahy, 2004. and dmzmi& m 06 the 37.cLt day 06 D e w d e h ,  

2006 ...." 



EMPLOYER'S LAST BEST OFFER 

"On the Single issue permitted by the re-opener provision 

(Collective Bargaining Agreement Section 3 9 ) ,  the City proposes the 

following language: 

SECTION 40 - DEFINED CONTRIBUTION RETIREMENT PLAN 

SECTION 40.1 ELIGIBILITY. The Defined Contribution Retirement Plan 

shall be available to all members of this unit that entered the unit 

after March 1, 2005, and any current employee who has opted to quit 

the Defined Benefit Retirement Plan, and opted to join the Defined 

Contribution Retirement Plan. A decision to opt out of the Defined 

Benefit Retirement Plan and to join the Defined Contribution 

Retirement Plan is irrevocable. The Defined Benefit Retirement is 

available only to unit members hired on or before March 1, 2005, 

excluding unit members who have opted out. 

SECTION 40.2 CONTRIBUTIONS. Members in this Plan shall contribute 

six (6%) percent of compensation. The City shall contribute ten (10%) 

percent of compensation. Compensation shall be Medicare taxable 

wages as reported on the employee's W-2. 

SECTION 40.3 VESTING. Member contributions, including any member 

contributions transferred fromthe Defined Benefit Retirement Plan, 

shall be fully vested when made. City contributions, including any 

non-member contribution transferred from the Defined Benefit 

Retirement Plan, shall be vested according to the following 

schedule: 

20% after the first full year of service; 

40% after the second full year of service; 

60% after the third full year of service; 

80% after the fourth full year of service; 

100% after the fifth full year of service. 
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A year of coverage will include time on the City's payroll and a 

member of the Defined Benefit Retirement Plan. 

SECTION 40.4 LONG TERM DISABILITY Effective on the first day of the 

month after enrollment, a long term disability insurance policy 

shall be provided for members of this unit. 

SECTION 40.5 TRANSFERS FROM DEFINED BENEFIT PLAN. With respect to 

money transferred from the defined benefit plan, the affirmative 

election made by the defined benefit plan participant will result in 

a transfer of the greater of the employee' contributions to the 

defined benefit plan or the present value of the individual accrued 

benefit payable at their deferred retirement date as a life annuity. 

If the defined benefit plan participant is eligible to receive an 

immediate benefit, the transfer will be based upon the present value 

of the individual's accrued benefit payable immediately as a life 

annuity. 

The defined benefit plan participants will be notified of their right 

to transfer to the defined contribution plan. Defined benefit plan 

participants shall have until October 31, 2006 to elect to transfer. 

Failing to elect a transfer shall be deemed a refusal to transfer. A 

defined benefit plan participant who elects to transfer shall 

terminate their participation in the defined benefit plan effective 

November 18, 2006. Assets shall be transferred as soon as possible, 

and shall be based upon the values specified above as of November 30, 

2006. Contributions shall commence in the defined contribution plan 

with the pay period commencing November 19, 2006, with first 

contribution occurring on December 8, 2006. 

SECTION 40.6  INTERNAL REVENUE CODE COMPLIANCE. This plan shall fully 

comply with all Internal Revenue Code provisions, regulations and 

rulings. Tothe extent that there is a conflict, the Internal Revenue 

Code supersedes any collective bargaining agreement provision." 



UNION'S LAST BEST OFFER 

"1. PENSION - Section 34 (Employer) (Economic) 

Maintain current definedbenefit pension plan for all current and 

future members of the bargaining unit. 

2. RETROACTIVITY -Section 34, 39 (Employer) (Economic) 

If a defined contribution plan is awarded, current members, even 

those hired after March 1, 2005 should not be retroactively 

removed from the current defined benefit program. Such a defined 

contribution pension plan should only apply to new employees hired 

after the date of the award." 

ISSUE 

Is there reasonable justification for adopting the terms of the 

Employer's Proposed Defined Contributory Pension Plan? If so, when 

does the Defined Contributory Pension Plan become effective? 

ANALYSIS AND OPINION 

As the Employer points out, the "sole issue in dispute is the terms of 

a Defined Contribution retirement plan". This was so stated in the 

Act 312 Petition filed by the Employer. In the parties. Agreement, 

effective January 2004, Section 39 provided for a contract re- 

opener, at the request of the Employer. This contract re-opener was 

for the limited purpose of negotiating a modification in the current 

retirement plan, includingthe possibility of a Defined Contribution 

Pension Plan, instead of the present Defined Benefit Pension Plan, 

for employees hired after March 1, 2005. The parties were unable to 

reach an agreement on the terms of a Contributory Pension Plan by 

March 1, 2005. The date of March 1, 2005 arrived, and passed, without 

any change in the current Defined Pension Plan. 
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Since the parties failed to successfully negotiate any modification 

to the current retirement plan, by March 1, 2005, that date is no 

longer applicable for the effective date and eligibility 

requirements for any future Contributory Pension Plan. 

Now, the effective date of any pension modification must be 

determined via the arbitration process. This is so stated in the 

parties Agreement, which provides:"I& th p 4 a  cannot wltw on th 

modi&km%on to tk ltc?&hamn/t pian, th h u e  &aU &a /suhjecd to in/tmt &&on." 

The new effective date, for any pension modification, must be 

determined by arbitration. 

The terms of any pension modification, including a Contributory 

Pension Plan, must now be resolved by Act 312 Arbitration. The 

statutory considerations in resolving this matter are specified in 

MCLA 423.239. Of particular relevance and significance in this 

proposed pension modification is the financial ability of the 

governmental Employer to meet its pension obligations, both now, and 

in the future. The law applicable to the Act 312 Arbitration requires 

due consideration be given to "The in&he&% ancl w&me oh the p~dYCic and h e  

&nunoid a&&ty ob th unit oh govehnment to ma& th06e cob&". (~ct 3 12 MCLA 

423.231, Section 9c). 

Section 10 of the Act 312 Arbitration process requires the 

Arbitration Panel decision to be supported by competent, material 

and substantial evidence. 

The Employer has proposed the Current Defined Benefit Pension Plan be 

replaced by a Contributory Pension Plan for all new hires. Those 

employees currently receiving a DefinedBenefit are given the option 

to continue to participate in the Defined Benefit Plan, or convert to 

a new Contributory Benefit Plan. The Financial Director for the City 

of Muskegon explained the operational procedures of both the Defined 

Benefit Pension and and the Defined Contributory Pension. He 

testified as follows: 
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" Q. WouAd you mpluin bolt me what a d&necl 6en& &n th and how ~pc%dt% 

gem&y? 

A. A De-&hed 6 e w  plan th a -- I g u a b  .if3 Ct o4d &tudiXod type o& 6erw&t pennion 

&n w4wha a 6 e W  .i3 gumanteed to an employee that &ayb &lt a ce2.tain dength o& 

be/~riw. T4w Aew&% th ck&ned 6y Ct amount the employee W ,  w s d y  at e m a n t  

olt 6 o m  auehage o& &inad -- au-e cornpenndon tim a &fia thd i n  ouh cane tk 

n e g M  i n  aW&tent comku&. So i t '6  a d e m c c f i c a l  &ltmda which 6abicalUy 

guuhu- Ct employee--04 l t h n t  a 6e.d amount o& money bolt the lt& o& theh  h a  
wit% ch&(,emnt paymant opthm.  And wh&eua it t h  to 4und thd 6en&%, w4mhme.h 

money .i3 waled, c o r n  @om Ct City. I dudd bay the ~~ huh a dicddity .  Whateueh 

-- the employee5 c r > d & e  born to .that. T4w b u d  m e  be4 abide and m n  i n u a M n t  

ewtningb. W4unkua e h e  .i3 needed coma born Ct &ylb co&m. 

Q. WouAd you h c % i t k  gemuhty how a de&ined c o & m n  p4.un wo&? 

A. A d & W  c r > d & n  th 6 a b i d y  .that. I t  W n a  Ct con/t/tidhon &oh 60th Ct 

and Ct wnphyee. A &&xed pacantage o& money th be.4 u&& in  an account wBLich the 

employee hLLC, c o W d  o v a  -- g e A  total conI%d o v a  when they u&. I& C t y  qLLit, C t y  

can t&e thc money wit% them &a u d n g .  In the pkopobd hem we h u e  a g&ua/ted 

u~t ingj  bch.edd.a, 6u.t -- w h a m  within a *ed 6 e n M  &n, 4 an an employee k a u a  

W o k e  6&ng 4uM.y u a M ,  h y ' l t e  e W  $o noiAing o W  than Ct lteAuhn o& 

c~n&iALL.tionn". (T&mc/tipt, pg 17-16). 

The Financial Director further testified as to the reason and, need, 

for the City Employer to convert from the.current Defined Benefit 

Pension Plan to the Defined Contribution Pension Plan. He said: 

"Q. Why tk it 6huA Ct C i t y  tk dooh.ing to switch to a d&ned c o & h n  &n? 

A. We&, dike a dot 04 employem, pwXc and piu&, you know, the City o& Mudzagon th 

4eAng 4inandd pmxwm o h . i o d y  &lt a lot o& ch&mmt w o n .  And one 0.d thobe 

p l tabuha  .i3 the u o U y  o& h e  &&ned 6e# conh%&&om. D&ned 6ew&% 

c o d & o n n  go up and down &-y, even hhoug.h we tuke m m w  to h y  to 

/smooth Ctm.  fob mampde, we bmoth Ct inue3.tment Muhm oueh ;time. 
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You know, (it adumy to anwoth f ir@.  The a d m y ' a  god .LS a&a/tly to mahe a 

Leo& ppe/tcen/tcLge 04 paybod. Rut o m  pta&cd up&nca .Ls tkvt it .i3 not a k u d  

pe/tcan/tcLge Ay any meam. And it tewh to wo& count&%-cydicd to (it economy to some 
&ant. In OW wo*, p e d n  -- (it City 'a coWlL t iom bob &unding p e d n  benedif.s 

tend to go up a4 (it w o ~ t  time; when the economy .Ls &ail, when o m  o w  w o e n u  

aomcx?h aha h n .  And they .tend to be Cowe/t when &to& ahe good, invchtrnent W n / s  

m e  good. So it b a d d y  &nga o m  Audgat. 

On top oh M m e  cobt i n m a ,  w&hw M m e ,  and eomyfing h e  .tltwt'a 

going on, we'be hoking W (>a (it City 'a cotd in  the penbion &nu. That  wah (it 

muin chiwing point. We'be a C i t y  that & c a  a Cot oh Gnancid hm, and khh .i3 a big 

one. And we med to at&e ooe/t time how we'm going to pay bob khh bne&." 

(Tbamhpt  pg 18-19) 

The Employer points out the proposed Defined Contribution Pension 

Plan is consistent with the pension plan offered other City 

employees, and is identical to the pension plan afforded the City's 

fire department employees. 

The Employer notes it is a current trend, among both public and 

private sector employers, to convert from defined benefit pension 

plans to defined contribution pension plans. 

As to the costs of funding a defined contribution plan, the Employer 

produced evidence the City's 10% contribution is slightly greater 

than its pension contribution for the last 20 years. 

The Union's opposition to the Defined Contribution Plan is mainly 

based upon their fear there is no guarantee as to the exact amount of 

a pension benefit an employee will receive when he/she retires. The 

Union is reluctant to require its members to become responsible for 

investing pension fund money. They point out ups and downs of stock 

market makes the pension fund vary from year to year. The employees 

want the protectionofferedinthe DefinedBenefit Plan, and knowing 

exactly the amount of their pension benefit at retirement. 
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By way of testimony and exhibits, the Employer has offered sufficient 

reason and justification to support converting, and replacing, the 

Defined Benefit Pension Plan with a Defined Contribution Pension 

Plan. This conclusion is based upon the apparent need for the 

Employer to face its financial obligations with apredictable annual 

pension cost. There is a sound business reason for fixing the 

Employer's pension costs at an established, and consistent 10% of 

the payroll per year. The enormous burdens of maintaining health 

care coverage, along with pension obligations, and other employee 

benefits has made it necessary to at least attempt to stabilize some 

of the employer's ever increasing employee benefit costs. 

However, I find merit in the Union's concern about the need to 

provide, and maintain, the Defined Benefit Pension Plan for those 

employees who have been hired with the understanding that they would 

receive a specified amount of money on the date of their retirement. 

Those employees, including employees hiredafter March 1, 2005, were 

hired, and apparently understood they would receive an established, 

and set amount of money at retirement, based upon their years of 

service times a fixed multiplier. Those pension benefits should rlot 

be altered. Since the parties failed to reach an agreement by March 1, 

2005, those employees hired after that date, andbefore theeffective 

date of this Award should be entitled to continue accruing pension 

benefits under the Defined Benefit Pension Plan. The terms and 

conditions of eligibility for the newly established Defined 

Contribution Pension Plan are a proper contractual issue to be 

resolved in arbitration. 

It is not fair to change the terms and conditions of a pension plan 

that existed at the time current employees were hired, and this time 

frame includes those employees hired after March 1, 2005. Any 

employee currently on the payroll should be entitled to make a choice 

between the existing Defined Benefit Plan, and the newly established 

Contributory Benefit Plan. 



Therefore, the effective date of replacing the Defined Benefit 

Pension Plan, with the newly created Defined Contribution Pension 

Plan, must be the final effective date of this Award. 

CONCLUSION 

I find there is merit and persuasive proof the Employer needs to 

adopt, and implement, a Defined Contribution Pension Plan to become 

effective upon the final date of this Award. Any newly hired 

employee, commencing employment after the final date of this Award 

shall be eligible to enroll o n l y i n t h e D e f i n e d C o n t r i b u t i o n  Pension 

Plan under the terms set forth in the Employer's Last Best Offer, as 

amended by this Act 312 Arbitration Award. 

SECTION 40.1 ELIGIBILITY of the Employer's Last Best Offer must be 

amended to read as follows: 

"SECTION 40.1 ELIGIBILITY. The Defined Contribution Retirement Plan 

shall be available to all members of this unit that entered the unit 

after the date of the Act 312 Arbitration Award, and any current 

employee who has opted to quit the Defined Benefit Retirement Plan, 

and opted to join the Defined Contribution Retirement Plan. A 

decision to opt out of the Defined Benefit Retirement Plan and to join 

the Defined Contribution Retirement Plan is irrevocable. The Defined 

Benefit Retirement Plan is available only to unit members hired on or 

before the date of this Act 312 Arbitration Award, excluding unit 

members who have opted out." 



The language in all other Sections of the Employer's proposed Last 

Best Offer, including Sections 40.2, 40.3, 40.4, 40.5 and 40.6, shall 

remain unchanged, and as proposed by the Employer. 
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THE CONTRACTUAL LANGUAGE OF THE EMPLOYER'S PROPOSED LAST BEST OFFER, 

(SECTIONS 40.2, 40.3, 40.4, 40.5, AND 40.6) ESTABLISHING ADEFINED 

CONTRIBUTORY PENSION PLAN SHALL BECOMe SHALL BE ADOPTED BY THIS 

ARBITRATION PANEL. 

CONCUR : 

Date : 

Employer Delegate 

Date: 

Union Delegate 

DISSENT: 

Date: 

Employer Delegate 

Union Delegate 



The language in all other Sections of the Employer s proposed i Last 

Best Offer, includingsections 40-2, 40.3, 40.4, 40.5 and40.6, shall 

remain unchanged, and as proposed by the Employer. I 

-/ Chairman Act 312 Panel 

THE CONTRACTUAL LANGUAGE OF THE EMPLOYER'S PROPOSED LAST BEST OFFER, 

AS AlEXDED BY THIS ACT 312 ARBITRATION AWARD, AND ESTABLISH~NGA 

DEFINED CONTRIBUTORY PENSION PLAN SHALL BE ADOPTED BY /THIS 

ARBITRATION PANEL. 

CONCUR : 

Date : 

Employer Delegate 

Date: 

Union Delegate 

DISSENT : 

Date : 

Employer Delegate 

Date : 

Union Delegate 


