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FACT FINIDING REPORT AND RECOWWATIONS

" Unlye, ‘
In Relation to a Dispute ) my n
Between ) ‘
Portage Township Schools, (Houghton) )
And )

Pnrtage Townsghip Laucatmn Association ) aMN;, "\." s.QJ.VM«x_

Preliminary Statement of Facts

The undersigned wa;s appointed by Mr. Philip Weiss, member of the
State Labor Mediation Beard to hear and make findings of facts cdncerning
the above diepute and to make such recommendations as appeared appropriate,
This appointment by Mr, Weiss was by letter dated October 2, 1967,

The fact finding hearing itself took place on August 31 and September 1,
1967. At the conclusion of the fact finding hearing the undersigned suggested
to the parties that there appeared to him to be a basis for settlement without
a formal fact finding report. After a long mediation session lasting until
2:30 a.m., September 1, 1967, the parties had reached apparent settlement
of all their differences. The three issues which had been invelved in the fact
finding hearing itself included (1) salary schedule, (2) " retroactive” insurance
premiums, and (3) coaches stipends,

At no time during the fact finding hearing itself nor during the discussions
leading up to settlement of the above items of dispute was there any suggestion

that there existed a dispute concerning over-the-schedule rates for certain




counselors. As the parties were-checking off the items of agreement at the

. very end of the settlement process, the representative of the Association
mentioned that the head counselor and part-time counselor were to continue
to receive over-the-schedule rates. This brought a response by the superin-
tendent to the effect that the School Board did n@t agree to continue such over-
the-schedule payments. It was obvious that the parties were tired after the
long hearing and equally long mediation discussion, and that little likelihood
existed that the counselors' matter could be settled that night, Accordingly,
the undersigned suggested to both parties that they get a good night's sleep
and then come back and settle the matter b.etween themselves, There did not
appear to be any reason for the undersigned to remain at the hearing, for this
single issue was one that the parties should have been able to settle by them-
selves, And besides the undersigned had been appointed as fact finder in
another district to take place the following day, and it would be impossible in
any case for him to remain for further discussion at that time, Accordingly,
he left,

As it turned out the parties were unable to resolve the dispute and the
first day or two of school found the teachers n’ét in their classrooms in protest
over the fallure to settle this single matter. After considerable discussion
between the parties including the attorney for the School Board, it was agreed
that the following question would bg presented to the fact finder at a later d#to

for final and binding determination. The s peciﬁc question to be decided,



carrying the signatures of ons of the aggrieved, who was also 2 member of
the negotiating team, another member of the negotiating team, and the Board
attorney follows: | |
“During the school year 1967-68 should the School Board
continue to pay $900. 00 above the regular salary schedule to
" Mr. Benaglio the full-time guidance director and $450. 00 above

the regular salary schedule to Miss Vivian, part-time counselors,

currently employed by the board? If the answer to the above

question is not a flat "'yes'' or '"no" then what should the compen-

sation of our full time guidance director, Mr. Benaglio and our

part-time counselor Miss Vivian be?"

Sept. 6, 1967 - Anthony Benaglio, (one of the aggrieved)

W. Brotherton, (member of negotiating team)
Mz. Vairo, (attorney for school board)

The hearing concerning the above issue was held Tuesday, November 28,
1967 at the school in Houghton. At the outset of the hearing one of the
questions which arose was whether or not the undersigned was to decide the
above stated issue for a period of unlimited duration beyond the expiration
of the current collective bargaining agreemsnt between the parties. All
parties agreed that the above quoted statement of the issue is a correct one,
but it still remains for the undersigned to determine whether or not this report
and recommendation is to be binding on the parties for a period beyond the
expiration of the 1967-68 school year and the current collective bargaining

agreement.



Decision on this lssue

Since the undersigned is required to make a threahcltld decision as to

this issue, he believes it best to do so at the outset and to deal with the
merits thereafter.

| It should be observed that the agreement of the parties above is that the
question to be decided (whether or not the School Board is to pay $500.00
above the present salary schedule to Mr. Benaglio, the full time guidance
director, and $450, 00 above the regular salary schedule to Miss Vivian, the
part-time guidance counselor) is limited to "the school year 1967-68". This
is clear frem the first words of the agreement to have this matter finally
determined by the undersigned who cannot without ignoring this limitation
extend the terms of his decision and award beyond the period specified. More-
over, it should be observed that the parties have a collective bargaining agree-
ment, which itself expires at the end of the 1967-68 school year. It is surely
not suggested that the question of over-the-rate payments or any other term of
the existing collective bargaining agreement will not be open for negotiation
prior to the expiration of the current agreement. The terms of a collective
bargaining agreement, and of this agreement, to arbitrate the unsettied issue,
are equally coterminous with the expiration date of the current agreement, The
same is true with respect to this decision and award, The undersigned believes
that the Association has overlooked this significant rule and that it would no

more want the rule to be different than would the School Board. Both parties
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must be free to negotiate all questions raised by either party when the agree-
ment {s open for negotiations. For the above reasons, the undersigned must
hold that tho. decision on the merits is lﬁnitod to tho o:opiration of the current
collective ba'rgainlng agreement, In any case, outhoi-ity is iknitod to such |

decislon,

Facts Concerning the Dispute

| Mr. ﬁeoaélio was employed by the Scizool Board under :on ear!ie:;

udminiltration for tho school year 1963 64 as direotor of gulda.noo. For this
extra reoponnlbility he was paid $900 over tho then e.xiating teachorn' rate
at his step in tho schedule. He contl.nued to bo 80 pald during the years 1964,
65, and 66, This dispute concerns whether or not he ohould continue to be
paid tho $900 extra ltipend for the year 1967 68, |

At the timo of Mr. Benaglio ] being hired into the district, the other |
grievant in this dlu pute. Miss Ehz.abeth H. Vivian. was serving as part-time
comolor. And when Mr, Benaglto'a extra $900 stipend wat fixed, Miss
Vivian was gra.n:ed a $450 extra stipend for half-time counselor. This extra
stipend for her hal continued from 1963 through 1966 and the dis pute a.loo
concerns whether or not she ohould oontinue to receive the extra $450 stipend
for hnlf time counuling for the year 1967-68, | |

It is di.fﬂcult to rationalize the preoioo figures arrivod at for Mr,
Benaglio and Miu Vivian under the prior adminiatration. There is a dis-crep-

ancy which tho School Board is unable to explain as to the total salary and how
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it was urfﬁrod at for each of these two individuals. At the time Mr. Béiuglio
was first hired, Miss Vivian's increase was put into effect. It is conceded,

" however, .that' each has for years received respectively $900 (Benaglio's
lf.lpend).; and $450 (Miss Vivian's stipend) for the counseling responsibilities,
It appéarl that these extra amounts did not come into question until
Hay of 1967 during collective bargaining negotiations for the current agree~
ment, Mr. Wolck, the superintendent, raised the question at that time but
nppai-ently it was not parsued during the balance of negotiations and was not
lpeclfléally mentioned as an item of disagreement at the time fact finding was
requested by the Association. The only three items mentioned were those |
'abwe related; ""salary schedule, two retroactive insurance premiums, and
coaches stipends”. At no time during the fact finding hearing did the School
Board raise any questions concerning over-schedule rates to counselors and
despite the fact that the Association made an extensive presentation concerning
the three named items and did not mention the counselors' stipends, the
School Board neither in cross-examination nor in dlrect presentation of its own
case alluded to guidance counselors! ltipendl- as being a matter in dispute. As
related above, it was &nly after:all items had been discussed during mediation

following the close of the fact finding hearing that this issue was introduced.

Association's Position

It is the position of the Association that when Mr. Benaglio was hired he

was granted the extra money for counseling because the school did not then




have a counselor full time and was in need of one., The Associatlon aluertu
that he was openly given the $900 extra stipend without any discussion and
that it became a part of the terms and conditions of his employment from the
very beginning. Since this has continued for four years, the Association con-
tonds that it is improper for the Board to raise this question now sinee it
became a condition of Mr. Benaglio's employment which was at no time re-
linguished either by him or on his behealf by the Association in coliec:tivo
bargaining. | |

The same position essentially is taken with respect to Miss Vivian's
extra stipend, Her adjustment was made at the time of Mr. Benaglio's employ-
ment, has continued unchanged since, has never been relinguished and, there-

fore, is a condition of employment which should be continued,

School Board's Position

The Board's position is that counselors should rececive no more compen-
sation than regular classroom teachers with like training and experience. It
alleges that classroom teachers' responsibilities are numezrous and exacting,
and that the counselor has a relatively "unstructured" work day, The Board
has made an inquiry of seven school districts in the area asking the following
question, "Is your counselor paid according to the regular teacher salary
schedule?" In all the seven districts to which the questionnaire was sent the
answer was "yc‘u“. The responses show that in all instances no extra stipend

is paid for counseling beyond the salary schedule, except in those cases where



the counselor is expected to and does perform such work during the summer

months., On the other hand, the Board reports that Benaglio's stipend for

counseling alone is $900 and no requirement is made that he be present during

surnmer months. His contract indicates that hq is ona 9 1/2-month schedule.

The Board says that during negotiations it made numerous efforta to

settle the counselor salary problem, all of which were rejected by the Asso-

ciation,

1.

'2.

3.

4,

5.

These offers were as follows:

Guidance director shall recefve $600 above schedule if sched-
uling assistance is given to the high school principal for one
week during the summer, If such assistance is not given, the
payment shall be $450. Counselors who devote less than their
full day to guidance and counseling activities shall receive
$325 above schedule. (See Exhibit 4, )

Guidance director shall receive $900 above schedule if sched-
uling assistance is given to the high school principal for two
weeks during the summer. If such assistance is not given, the
payment shall be $500. Counselors who devote less than their
full day to guidance and counseling activities shall receive
$250 above schedule, (See Exhibit 5.)

Mr. Benaglio will continue to receive $900 above the present
achedule for his responsibilities as both head of the guidance
department and full-time counselor, When he reaches the top
step, he will revert to the regular schedule, All guidance
and counseling personnel whose responsibilities involve less
than a full day of guidance and counseling shall receivz no
compensation. (See Exhibit 6. )

‘During mediation, and also during fact-finding, we discussed

the possibility of red-circling Mr. Benaglio's salary,

We also presented a proposal to the teachers' negotiating team
that involved having Mr. Benaglio receive $900 above the
preaent schedule for his responsibilities as both head of the
guidance department and full-time guidance counselor. When



.he reaches the top of the salary schedule, the payment for

this responsibility shall then be $200 per year. All guidance

and counseling personnel whose responsibilitiee involve less

than a full day of counseling shall receive $100 above sched-

ule. -

The Board agrees that Benaglio should receive $200 as head of the guid-

ance department, but no more for counseling th#n is called for in the schedule,
This, however, would mean that he and Miss Vivian who perform counseling

would be reduced from their p'r.esent over-the-schedule rates.

Discussion and Decision

It must be remembered that this case comes to the undersigned as a
request by both parties to resolve a dispute by fixing the term of a contract.
It amounts to a request for substantiv_e arbitration as distinguished from inter-
pretive arbitration. The opportunity was open to both parties to raise any and
all questions separating them: first in collective bargaining, then in mediation,
and finally in fact finding, during the negotiathn period leading up to the
ecurrent agreement, |

When an arbitrator is asked to make a substantive award re-fixing the
terms of a collective bargaining agreement, he must take into account factors
which he would not be permitted to do if he bhad before him a collective bargain-
ing agreement which simply required interpretation. He must consider, for
example, whether the party who {3 asking for a reduction in rate (in this case)
raised and kept alive that question at every opportunity presented to it to do so.

He must likewise consider the equities of the situation eo far as both parties are
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;oncorned. He must ask himself whether or not, given the facts of the case,
one or the other party had the greater right to expect its position to be upheld
by him, In short, he must consider what, in the broadest sense, is the fair-
est solution of the problem before him. He must not permit a situation to
occur in which an outright inconsistency would result between his award and
the balance of the collective bargaining agreement.

Considering all of the above, the arbitrator is peraua.déd by two facts:
one is the failure of the teachers to make a specific demand respecting
counselors' stipends over the rate schedule negotiated by thém. They ihould
realize that it is not enough to rely upon the simple presence of a pre-exist-
ing condition of employment aes 2 basis foxl- assuming that such condition will
continue to exist in the absence of collective bargaining which will insure its
continuance. The second fact which disturbs the understgned is that although
the School Board at one time raised the question as to the elimination of
counselors' ltipendll. it did not persist in this demand., It is true that the matter
was discussed during negotiation, but it is not clear that it was pursued to the
point that the Association §0u1d reasonably conclude that the matter had not
been dropped. It is certainly clear to the undersigned that the matter was not
raised before him during the fact finding hearing despite the. fact that a com-
plete opportunity for preu.ntation of the respective positions o.f the parties was
given. Considering these two major factors in relation to each other, the under-
signed must determine which outweighs the other, He agrees that the Asso-

ciation should have made perfectly clear its intention from the outset of
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negotiations to inéinf upon the retention of counselors’ stipends, particularly
in view of the fact that it was negotiating a full salary achedﬁle for all teaching
personnel. On ihe other hand, the School Board cannot fail to persist in a
demand which it claima it made, and then appears to have dropped, and
now come before the undersigned asking that he consider it to have been a
continuing demand by the School Board, There ls a serious problem of appar-
ent wﬁiver in such action. This is particulariy true since the opportun.ity to
bring this to the attention of the undersigned existed not only throughout the
long hours of fact finding but even during the period of mediation which followed
and which brought agreement on all matters save this,

The undersigned believes that it would be an injustice at this stage to
| agree with the School Board that it should be permitted to eliminate the stipends
presently being paid Mr. Benaglio and Miss Vivian during the year 1967-68,
He believes that the correct time to bring this matter to the Association's

attention is during negotiations for the 1968-69 agreement,

Ree oni.mendations

It is the recommendation of the undeuign?d that the counselors' stipend
of $200 to'Mr.l Bena glio and $450 to Miss Vivian should be continued during
the life of the 1967-68 a greement. If it is the desire of the School Board to
eliminate or reduce these mentioned stipends during the .l 968.69 agreement,
it should make the appropriate demand at the appropriate time, namely, during

negotiations for the 1968-49 agreement; and if the matter should proceed to




12
| fact finding, it should make it; full position clear at that time. Much of the
information contained in the Board's position would be more properly pre-
sented to a fact finder concerned with 1968-69 negotiations rather than to the
undersigned who was not given the opportunity as fact finder to camider_them
in relation to the 1967-68 agreement. The As.socia._tion should clearly under-
stand, however, that thia ‘recommendation, which is binding on both parties,

is not to be taken as extending beyond the expiration of the 1967-68 agreement,

nor as prejudicing demands by either party during 1968-69 negotiations,
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DATE" James T. Duhne




