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MICHIGAN EMPLOYMENT RELATIONS COMMISSION

In the Matter of the Fact-Finding Between

LHINGSBURG COMMUNITY SCHOOLS
-and- Case No. DTU-DLUTS

LAINGSBURG EDUCATION ASSOCIATION

- ——

Hearing Held December 19, 1974
-
pefore IHichard 1. Blochs Esqa. Arbitrator

Appolnted by the Michipgan Employment
Relations Commission

Appearances:
For the Association
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Charles Agerstrand, Representative

For the Community Schools

Douglas J. Robson, LEsd.
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FINDINGS OF FACT AND RECOMMENDATIONS

The parties €O the instant dispute are signatories to 2
three-year collective pargaining agreement commencing with the
1972-73 school year: prticle XXIV, ﬁgﬁotiations Procedures,

allows re-opening the contract during 1ts term:

. . .B. Between april 1st and April 15th, the parties
shall initlate negotiations 1imited to appendixes A, B ar
¢ (School Calendar, salary Schedule, and Extra~Curricu1a1
cehedules) . Flther pavrty mav 1160 present up to threc
additlonal propounlu f'or neprot.latlons.
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Baving re-opened, the partles subsequently reacl

on two 1osued. tho flrub conaQerne proposnd amerndments

XVI,Professionnl Behavior; The second concerns the ex

jpnsurance covelriame and the 1dentlty of the carrier. N

petween the parties began in the Spring of 1974. Fail

resolve these jasues prought them £o fact-finding on L

aztvdonal evidence anAd post pearing wriafs W

- - :-

thereafter.

Professional Behavior

The present collective pargaining agreement st

article XVI, Eyofessional pehavior:
.D. Mo yeacher shall be discIplined, rep:

reduced in rank or compensation or deprived O
professional advantage wlthout Just cause.

discipline, reprimand, or rcduction 1n rank,
compensation or advantage, includling alleged
evaluatlon of teacher performance, asserted t
Board or represented thereof shall be subject
the professional grievance prOCedure hercina
set forth. All jnformation forming the pasi:,
disciplinary actlon willl be made avallable t
teacherT and the AssociatiOn.

The Association vould retain the 1anguage 2as ijs. T

hoﬁever, proposes the following amendment :

y be disciplined for infrac’

. A teacher ma

this contract or cstablished poard pollcy 1.
with paramraph g of this Article. Mo teach
dlsclplined, reprimanded or demoted yithout

Any teacher who 1S denled Tenure OT 15 rell

probationary teacher shall no

t be alloWed t
grlevance for hils dismissal under this cont

shall be granted a hearing py the poard,
so deslres.
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This Tanpuage sipnificantly restricts the scope of the previous
contract scellon insofar as it carves out discharge matters from
the grilevunce procedure. Arguably, teachers could have processed
such complalnts through the grievance procedure up to and
including arbitrationunder the prior language.

In requesting vetention af the original clause, the
Associatlion notes that the concept of "Just cause" 1s widely
accepted 1n labor relations in both the public and private sector.
fccording to the evidence, Just cause provisions are included 1n
a majorlty of public seecter education contracts in Michlgan.

They should be. Basic fairness requires that an Employer act
reasonably and refrain from arbitrary or capricious actlvity in
the employment relationship. This, however, does not compel the

1
conclusion that protection agalnst improper discharge necessarily
resides in the grievance procedure. Article IV, Section 1 of
Michigan's Teacher Tenure Act provides "just cause” constraints
and establishes procedural protections:

Section 1., Discharge or demotion of a teacher on

continulng tenure may be made only for reasonable and

Just cause, and only after such charges, notlice, hearing,

and determlnatlion thereof, as are hereinafter provided.

Nothing in this Act shall be construed as preventing

any controlling Board from establishing a reasonable

pollicy for retirement to apply cqually to all teachers

who arc cllglble for retirement under Act No. 136 of the

Public Acts of 1945 or having established a reasonable

retirement age pollcy, from temporarlly continulng on

crlterla cqually applicd to all teachers the contract on

4 year-to-year hasis of any teacher whom the controlling

Board might wish to retain beyond the established re:lire-
ment age for the benefit of the school system. (MCL 38.101.)

1'E‘he strong implication of the first paragraph of the
Board's suggested language 1s that all actions short of discharge
may be grieved and are held to a standard of "due process.’
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Thus, Blehlran teachers may pursue dlacharge matters, among others,
throush Tenure Act procedures, including a hearing before the
local Foard of Education and appeal to the State Tenure Commission.
The Tenure Act, then, provldes the protectlon sought by the
Assoclatlion via the contractual prievance procedure. There may be
arguments supporting the exlstence of such dual remedies,3 but they
have not been introduced here, nor does the past hilstory of the
partles supgest the need for such overlap.

Probatlionary teachers do not enjoy the same rights under
the Tenurc Act as do tenured teachers. Excepting only the regulre-

1
ment of sixty days notlce prlor to LerminatiOnl such teachers are

2Lonr': v. RBoard of Educatlon, Dist. No. 1, Fractional Royal

Tp. and City of Oak Park, 350 Hich. 32l Sniffer v. Board of

Eduentlon of Glbralfer Schopl Dist., 45 Mich. App. 190.

3school districts and employee bargalning representatives
nwave,at times, agreed to open the grilevance procedure to tenured
and non-tenured emplcyees as well 1In cases of disecipline, dismlssal
and, indeed, non-renewal. This practice has been recognized both
judicially and in arbitration. See School Dist. of City of
Ferndale V. Lestqgﬂqg@_ﬁg;nggle_Eﬁﬁﬁéinﬁ Assoclation, COakland
founty Cilrcuit Court Opinion No. 71-72232 (1972): North Central
Fducatlon Assoclation and North Central Public School District,
Amcpican Arbitratlion Ascociatlon Case No. 50 30 0369 71 (August 26,
1971 -- Roumell, Arbltrator).

11Section 3 of the Tenure Act stages: "At least 60 days
before the close of each school ycar the controlling Board shall
provide the probhatlonary teacher with a definite written state-
ment as to whether or not hls work has been satisfactory. Fallura
to cubmnlt a written statement cshall be considered as conclusive
ovidence that the teachers' work is satisfactory. Any pro-
hationary teacher or teacher not on continulng contract shall be
cnployed for the ensurlng year unless notified in wriltlng at
least 60 days before the closc of the school year that hls servlces
will be discontinucd. (MCL 38.33)
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vetnlned at the dlserctlon of Lhe Adminlstration. The rilght to
glve a trial’ or probatieonary perilod mdy be viewed as a reasonable
extenslon of the right to hire. During this time, management
observes and must be granted substantial discretion in deciding
whether an euployce fits the partienlar working requirements. How-
ever, consclence . equilty and the law mandate that standards be
applied equally and, should the situation sc require, that the
declsion not to rehlre be made in good falth, free of discriminatory
or capricious motives.® Yet, even assuming the probationary

teacher should be afforded due process, (the statute requires

and the Board's suggested language promises this) it 1is still not
clear that the subsequent negative decislon regarding a probationary
teacher should be appealable through the grlevance process. UWhere

a probatlonary teacher wlshes to challenge the substance or pro-
cedures concernlng his or her dismissal, the circult courts are
available for reviewﬁ, as are the varying administrative agencles

and judicial fora in cases of claimed discrimination. For these

.
“See Munrc V., Flk Raplds Schools, 385 Mich. 518 (on reh.
revg. 17 Mich. App. 368). There, the court stated:

Ve are not saying that the Board lacks any diseretion to
retaln or not to retaln a probatlonary teacher. The
probationary peried is just that -- a period of proof.
Ve are saylng that the intent of the entire Act was to
eliminate caprilcious and arbitrary employment pollcles
of local school boards. This includes the probatlionary
as well as Lhe tenurce peflod of employment.

6
M.3.A. S27A.631: See also Caddell v. Ecorse Board of
Education, 17 Mich. App. 632.
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renneng. Lhe Tnet Flinder recommends the Board's suggested languzge.

Y

Insurance Coverare

The essence of the parties' dispute in this area concerns
the nature and ldentity of insurance cuveragse under the ¢enllective
bargalning agreement.

(A) and (B) of Article XII of the current contract,
Insurance Protectlon, states:

A. The Board will provlde, upon application, Mediczal

care protection for each full time teacher and his family

for the yuar beglnning September 1st through August 31st

of the followlng year through any of the Board's approved

medical insurance programs. For the school year 1973-74,

this will be the MESSA Super-Med health insurance.

B, The Boards' carrler shall provide medical care

insurance and optlons equal to or better than those

avallable through MESSA Super-Med.

At the outset, several distinetlions are in order. It 1s
important to keep the nature of thic dispute in focus. During the
first two years of the contract, Article XX provided that the
poard would provide MESSA Super-Med Health Insurance. The dispute
concerning the thlrd year of the contract is two-fold. First, the
Association requests an expanslon of coverage from that equlvalent
to the basic Super-ied policy to an expanded 'Super-Med II"
coverage. Additionally, 1t objects to the Board's attempting
to supply insurance coverage through a different carrier. As to
this latter 1ssue, one must assume the ssoclatlon 1s, in the

process of “re-opening,’ attempting O change the otherwlse

¢lear Lerms of the contract which refer to "the Board's carrier,’
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and therefore fmply rather ymeanivaeally that the Board has the
rlght to select 1ts carrler soO long as the coverage is equal to
or better than thatavallahle through MESSA.T In briefs which
are notably thorough and well-reasoned, both parties direct
themselves to the 1ssuc of whether the 1dentity of an insurance
carrler may be a mandatory subject of bargaining. In the

approprlate casc, such arguments may well be a vital part of the

proceedinrs. lere, however, 1t wonld appecar from the record

that bargaining on thls issue has occurred and the Tact Finder

need not, therefore does not, decilde that issue in the context of

the present dispute.8 In this case, the partles have engaged 1n

extensive discussions -- to no avall -- over the question of whose

carrier shall be selected. MNelther the contract nor the Public

Employment Relatlons Act in Michigan requires elther party to

agree to a particular proposal or concede on & particular point.

T1f the dispute 1s not for the purpose of modifying thls
contract provision, then it is morc properly channeled through the
i;rievance procedure and the only lssue 1is to whether the Board's
surrested insurance is equal to or petter than the comparable

MESSA polley.

BIn anv cvent, flnal disposition of an 1ssue arilsing over
the questlon ol whether the Board must bargaln 1ts cholce of
carrier is morc properly lodred under the aerls of the Michlgan
Employment Relatlons Commission.

9sectlon 15 of the Act states:

A public employer shall bargaln collectively with

the represcentative 1f 1is emnloyees aod defined in
Section 11 and 18 authorlzed to make and enter 1nto
col leetlve barpalning, aprcements wlth such represent-
atives. I'or the purposes of thlu Cectlon, tO bargaln
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It 1s apparcnt, however, that the issue of whether carrier identity
neod be barpalned 1s not before the IFFact Finder. Thus, the
specelile iosue 1o whlch of the two pPOpuséd plans 1s the more
acceptable. In this reeard, and without reference to the 'mandatory
subject of bargaining' question, the ldentity of_Lho carrler 1is
possibly relevant. For example, 1f it may be shown that certaln
penefits are inextricably assoclated with a particular carrler or
one company 1s demonstrably more reliable or responsive, this may
he grounds in the approprlate case, for 1ts prefercnce.

The Fact IMinder has carefully reviewed the arguments of
the parties and the extensive direct evidence of the respective
insurance coverages, and concludes that, as between the basic

programs with substantially equivalent premiums, there is no

slgnificant differonce.lo Both parties have provlded the Fact

Continuation of Footnote ]

collectively is the performance of the mutual oblligation
of the Employer and the representative of the employees
to meet at reasonable times and confer in good faith
with respect to wages, hours and other terms and
condltions of employment, or the negotiations of an
execution of a written contract, ordinance or resolution
incorporating any agreement reached 1f requested by
elther party, but such obligation does not compel elther
party to agrce to proposal or require the maklng of a
concession. (MCL 123.215).

" .
i The relevent comparison in thls case is with the basic
P U Leaned "R with FAESSA Surer-HMed T, wherein the monthly
pecm o db e by .50 o Yesn Jaoadld cateprortes of coverved

Tndividuals.
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Flnder wlth post-hcaring submissions from cxpe?ts concerning com-
fﬂrinon.of‘thc various Insurance packares. Uere it not for the

fact that each slde's consultants apparently agree in substance,
that evidence miht otherwlse be accorded 1ittle welght. However,

2 review of the respertive opIntonz Andieates that éhOSC Individuals
reach essentlally the same opinlon as the Fact Finder -- the
expanded Super-led II coverare is more comprehensive but at a

hlgher cost; the two bacle policies differ only in negligible

reSpects.ll Hor may 1t be sald that the identity of the carrier

ler. Hoekenpga, retatlned by the Assoclation to compare the
Insurances states in a memo of April 18, 1975:

"I did note several additional advantages of the MESSA
programs involving options and post-school employment,

but they did not appear to germane to the issue. I

think it 1s evident from the comparlison that I find Super-
Med I to be slightly lower in cost to Ultramed 'B" with
better benefits for the most part. Super-iled II appeared
te be substantially better 1n coverare than both programs
but with a correspondingly higher premium."

The Board's consultant, Mr. Wenck, states 1n a letter of March 31,

1975 :
"I have been involved in reviewing and working with these
types of forns for almost twenty--flve ycars and I have
uever before revlewed a "package ' of forms offered by
two different organlzations and insurers which in total
are a5 slmllar to each other as those reviewed. One can
not say they are 1dentlcal, but they are so simlilar, with
¢r:lv such wilnor differences as to be insignificant in the
overall plcture that I do not believe either set of forms
can be found elther superior or inferior to the other set
In my oplnion., for all practical purposes, the contract
provlisions, Lenefits and rates for corrcsponding forms are
cqulvalent. Thls does not mean, however, that the forms
licted above under the Set Inc. ecolumn . . . and those
1lsted under the MESSA column . . . are cqulvalent . . .
the [T] Super-Med II Major Medical Insurance provides for
extenslve beneflts at a higher premium rate than does Set
Inc. Ultramed "B" Major Medical at a lower premium rate."
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provides a rational basls for dAistinetion an betwcen the basic
policles (of comparible premtum and coverage). Testlmony falls to
convince the Fact Finder that there exlsts aﬁy serious alleglance
to the coverage other than that engendered by the various relation-
ships between the Education Assneiation and MESSA, on the one hand
and the Poard and IASB--SET on the other. In thls respect, a caveat
is 1in order and the Fact Finder would reiterate his holding in an
earlier dlspute involving Springport Public Schools and the Jackson

County Ekducatlon Assoclatlon:

First, neither the Assoclation nor the Board should

be in the business of selling insurance or acting

as agents for those who do. Lest the parties lose
perspective as concerns theilr role in these proceedings,
several matters should be emphasized. The partles to
this dispute owe an ohligation to thelr respectilve
constituents and, jointly, to the public in providing

a sound education for the students of thls school
district. That premise establishes the guiding principle
relevant to the negotiations and specifically relevant

to the question of insurance coverage. To the extent that
either party promotes 1ts plan with an eye to benefiting
the insurance carrier as opposed to the school system and
its employees, 1lts efforts are misgulded. The coverage
must be selected with an eye to the broadest and most
reliable coverage for the employece at the least cost to
the Employer and the taxpayers. Any other motlve is
unacceptable.

The remalning issue is whether the expanded coverage,
regardless of carrier, 1s warranted. The findlng here is that
1t 1s not. Comparison evidence concerning surrounding communitiles
indicates that approximately half have the Super-Med II coverage.
However, there is no evidence demonstrating the remaining economlc
composition of those packages, nor 1s there evidence herc whlch

would tend to support expanded lnsurance beneflts to compensate for,
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for exanple,ax;otherwise de_ficié.nt éébnotﬁié settlement. A.bsent

such eﬁidence,ﬂor’other facts teﬁding to indicate the existing'
coverage is somehow inadequate, redﬁests for its expansion are %

not recommended.

In sum, the Fact Finder recommends , with respect to the
disputed 1§sues:

1. That the language concerning Professional Behavior
" pe modified in accordance with the Board proposal, and

2. The Assoclation's proposal concerning expansion of
existing insurance benefits is not recommended. Horeover,
‘the partles having bargained and reached ilmpassé on the
i1ssue of carrier jdentity, the finding 1s that there is no
meaningful difference in the basic plans submitted. The
Board is clearly permitted by the terms of the prior
agreement to select any carrier that supplies as peneficial
terms as the MESSA plan. The finding here is that while
adoption of the MASB-SET plan 1s not necessarily reconmended
over any other, neither is the Board prohiblted from
implementing 1t, nor ijs it unreasonable for it to do sSO.

4!&4“!3»44Ld¢é§‘4¢4£
Richard 1. Bloch, Fact Finder

July 1, ‘1975




